THE INVESTIGATIONS REVIEW
OF THE AMERICAS 2018

Published by Global Investigations Review in association with:

Blake, Cassels & Graydon LLP

Campos Mello Advogados

D’Empaire Reyna Abogados

EY

Herbert Smith Freehills

Hogan Lovells

Kirkland & Ellis LLP

Mattos Filho, Veiga Filho, Marrey Jr e Quiroga Advogados
Miller & Chevalier Chartered

Mitrani Caballero Ojam & Ruiz Moreno

Morrison & Foerster

Sidley Austin LLP

Sullivan & Cromwell LLP

Weil, Gotshal & Manges LLP www.globalinvestigationsreview.com

Global Investigations Review



The Investigations Review
of the Americas 2018

A Global Investigations Review Special Report



The Investigations Review of the Americas 2018

Senior co-publishing business development manager George Ingledew
Senior co-publishing manager Edward Perugia
edward.perugia@globalinvestigationsreview.com

Tel: +1 202 831 4658

Head of production Adam Myers
Editorial coordinator lain Wilson
Chief subeditor Jonathan Allen
Production editor Caroline Herbert
Subeditor Simon Tyrie

Editor, Global Investigations Review David Vascott
Editor in chief David Samuels

Cover image credit: iStock.com/blackdovfx

Subscription details

To subscribe please contact:

Tel: +44 20 3780 4242

Fax: +44 20 7229 6910
subscriptions@globalinvestigationsreview.com

No photocopying. CLA and other agency licensing systems do not apply.
For an authorised copy contact Edward Perugia (edward.perugia@globalinvestigationsreview.com)

The information provided in this publication is general and may not apply in a specific situation. Legal advice should always
be sought before taking any legal action based on the information provided. This information is not intended to create, nor
does receipt of it constitute, a lawyer—client relationship. The publishers and authors accept no responsibility for any acts
or omissions contained herein. Although the information provided is accurate as of August 2017 be advised that this is a
developing area.

© 2017 Law Business Research Limited

ISSN: 2056-6980

Printed and distributed by Encompass Print Solutions
Tel: 0844 2480 112

© Law Business Research 2017



The Investigations Review
of the Americas 2018

Published in association with:

Blake, Cassels & Graydon LLP
Campos Mello Advogados
D’Empaire Reyna Abogados
EY
Herbert Smith Freehills
Hogan Lovells
Kirkland & Ellis LLP
Mattos Filho, Veiga Filho, Marrey Jr e Quiroga Advogados
Miller & Chevalier Chartered
Mitrani Caballero Ojam & Ruiz Moreno
Morrison & Foerster
Sidley Austin LLP
Sullivan & Cromwell LLP
Weil, Gotshal & Manges LLP

© Law Business Research 2017



International cartel investigations in the

United States

Kirby D Behre, Lauren E Briggerman and Sarah A Dowd

Miller & Chevalier Chartered

Introduction

Until recently, large, cross-border cartel investigations of alleged
price fixing in major industries, including air cargo, freight forward-
ing, thin film transistor liquid crystal display (TFT/LCD) panels,
auto parts, and manipulation of the London Interbank Offered
Rate (LIBOR) and foreign exchange rates (FOREX) were the focus
of antitrust regulators around the globe. The United States has long
played a leadership role in cartel enforcement and has encouraged
other countries to increase enforcement against cartel conduct. The
United States Department of Justice (DOJ or the Department) has
coordinated efforts with the European Union and other jurisdictions
to investigate cartel activity, including dawn raids and informa-
tion sharing.

However, the DOJ has not launched a new major, cross-border
cartel investigation in over a year. The auto parts investigation
has nearly wound down, and the capacitors investigation has not
expanded to the far-reaching scope onlookers had anticipated. As
a result, corporate fines have dropped dramatically, from a high of
US$3.89 billion in FY 2015 to only US$321 million in FY 2016. In
addition, prosecutions of corporate executives have declined dra-
matically as the DOJ has turned its attention to smaller, domestic
investigations over the past year.

Without the United States to lead a major, cross-border inves-
tigation, the rest of the Americas likewise have turned their focus
inward. Canada continues to investigate cartel allegations, although
it has taken a backseat to the United States and secured fewer
corporate fines and guilty pleas. The only fines levied by Canada in
cross-border investigations in the past year have been in the online
wall poster investigation, in which Amazon.com was fined for its
involvement in the price-fixing scheme.

Brazil has become more active since its adoption of a more
stringent competition regime in 2012. However, Brazil continues to
be hampered by inefficient procedures that drag proceedings on for
years without resolution. Its focus also largely remains domestic, as
Brazil's competition authority, CADE, has become swept up in the
historic ‘Operation Carwash’ investigation into corruption within
the state-owned oil company, Petrobras.

For the rest of the Americas, however, cross-border enforcement
is not yet a reality. In 2016, Chile enacted a law against ‘hard-core’
cartels that increases fines, creates a leniency programme and
facilitates private litigation. The law came into effect in June 2017.
Argentina has introduced, but not yet enacted, similar legislation.
These legislative efforts demonstrate that many countries in the
Americas have nascent enforcement regimes at best, and some have
no competition laws on the books at all.

Few countries in the Americas aside from the United States,
Canada and Brazil have initiated cartel investigations with implica-
tions beyond their borders. Most recently, in a sign that Mexico may
be flexing its cartel enforcement muscle, its antitrust authority fined
five international shippers for participating in a cross-border price-
fixing scheme related to international shipping for vehicle carrier
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services. However, Mexico still has a long way to go before it can be
viewed as a leader in international cartel enforcement.

This chapter focuses on the challenges the United States faces in
pursuing cross-border cartel investigations, which also carry impli-
cations for other countries in the Americas. Although US antitrust
laws have broad extraterritorial reach in theory, practical constraints
limit the United States’ ability to gather evidence abroad. The United
States also faces diplomatic challenges in extraditing individuals
charged with antitrust violations, thus limiting its ability to pros-
ecute foreign cartel conduct. As Canada, Brazil and other countries
in the Americas become more engaged in international cartel inves-
tigations, these countries will likely face similar challenges.

Key challenges confronting the United States in its
cross-border cartel investigations

US antitrust laws have broad extraterritorial reach

The United States’ antitrust laws have broad extraterritorial reach.
The Sherman Act, which criminalises cartel conduct, provides that:
‘Every contract, combination in the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce among the several
States, or with foreign nations, is declared to be illegal’! Under the
Foreign Trade Antitrust Improvements Act (FTAIA), any conduct
that ‘has a direct, substantial, and reasonably foreseeable effect’ on
United States commerce and that ‘gives rise to a claim under [section
1 of the Sherman Act]’ falls within the prosecutorial jurisdiction of
the DOJ.?

The precise meaning of the FTAIAs cryptic language and the
conduct that it reaches are, not surprisingly, unclear.® Of particu-
lar concern to antitrust practitioners and their clients is how to
determine what constitutes a ‘direct’ effect on United States com-
merce. The United States Court of Appeals for the Ninth Circuit
has held that an effect is direct only ‘if it follows as an immediate
consequence of the defendant’s activity’* Under that narrow view,
the United States’ ability to prosecute foreign cartel conduct would
be quite limited. In fact, the DOJ has argued that the Ninth Circuit’s
definition may cripple the United States’ antitrust enforcement
abilities.> The Department has instead advocated a more flexible,
proximate-cause standard.

A decision from the United States Court of Appeals for the
Seventh Circuit provided the government’s sought-after flexibility.
In Motorola Mobility LLC v AU Optronics Corp,’ the Seventh Circuit
applied a proximate-cause standard, holding that an effect on United
States commerce is indirect and therefore beyond United States
jurisdiction only if the foreign price fixing ‘filters through many
layers and finally causes a few ripples in the United States’® Under
Motorola Mobility, the narrow definition of ‘indirect effect’ gives
the DOJ a greater ability to investigate and prosecute cartel conduct
occurring abroad. In fact, the Court expressly preserved the govern-
ment’s ability to prosecute such conduct even if that same conduct is
deemed unfit for a civil suit.?
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The Supreme Court recently declined to consider the circuit
split over the FTAIA and its impact on the Sherman Act, leaving the
FTAIAs meaning muddled. To be sure, however, the DOJ prosecu-
tors continue to insist that the US government has broad latitude to
pursue anticompetitive conduct that occurs abroad.

Cross-border evidence gathering is constrained by
practical difficulties

Regardless of how the FTAIAs ‘direct’ requirement is interpreted,
the Sherman Act undoubtedly reaches cartel conduct that occurs
abroad. The DOJ’s ongoing auto parts cartel probe, for instance,
has almost exclusively targeted Japanese corporations and Japanese
nationals who have engaged in cartel conduct largely in Japan.
Many of the Department’s other major investigations — such as air
cargo, TFT/LCD panels, and freight forwarding - likewise focused
on foreign cartel conduct. The Department’s investigations thus
often require law enforcement to gather evidence located in other
countries. When focusing on the Americas, the government’s need to
collect evidence abroad imposes practical limitations on its ability to
investigate and prosecute foreign cartel conduct.

To facilitate cross-border cartel investigations, enforcement
authorities in the United States have focused on achieving greater
international cooperation. In certain parts of the Americas, the
United States has successfully done so. The United States and
Canada, for example, have long collaborated on antitrust investiga-
tions and prosecutions. From the early, informal communications
channels and conflict-management mechanisms established by the
Fulton-Rogers Understanding of 1959 and the Mitchell-Basford
Understanding of 1969, to the bilateral antitrust cooperation agree-
ments and the mutual legal assistance treaty that entered into force
in the 1980s and 1990s, the United States and Canada have built a
strong collaborative relationship in cartel enforcement. As a result
of this cooperation, US and Canadian authorities have conducted
coordinated raids, executed searches on behalf of each other, and
generally worked together towards more effective antitrust enforce-
ment. Indeed, since the late 1980s, ‘the emphasis has been on how
the United States and Canada can mutually reinforce one another’s
efforts in antitrust enforcement’!°

The United States’ cooperation with antitrust enforcement
authorities elsewhere in the Americas, however, is more limited.
Other than Canada, the United States has executed bilateral antitrust
cooperation agreements with only four American countries: Brazil,
Chile, Colombia and Mexico. Only Brazil has a track record as an
active cartel enforcer,'"" and Colombia has only recently strengthened
its cartel enforcement regulations and begun imposing fines of sig-
nificance in cartel cases. Furthermore, these four bilateral coopera-
tion agreements are largely toothless, mandating very little in the way
of actual cooperation.!?

In addition to the four bilateral cooperation agreements, the
United States has signed bilateral mutual legal assistance treaties
(MLATSs) with 19 American nations and is party to the Inter-American
Convention on Mutual Legal Assistance, which has been ratified by
13 additional American states.!> Under an MLAT, the United States
can make a request to the designated central authority of the treaty
partner for assistance in gathering evidence in a criminal investiga-
tion, including searches and seizures, subpoenas for documents or
testimony, and witness interviews.'* In the United States, the statute
of limitations for a crime can be tolled while the request for assistance
is pending.'

Although these treaties promote general cooperation by provid-
ing mechanisms for cross-border evidence gathering in criminal
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cases, their impact on antitrust investigations in the Americas is
limited. A handful of American countries still have not executed an
MLAT with the United States, and over half of the 19 bilateral MLATSs
that do exist are with small island nations unlikely to be involved
in international cartel enforcement. Even if an active cartel enforcer,
like Brazil, does have an MLAT with the United States, such treaties
often contain exceptions under which foreign authorities are not
required to act,'® including when the conduct at issue would not con-
stitute a criminal offence under the laws of the foreign jurisdiction.!”
Furthermore, the process of requesting assistance under an MLAT
can be slow and cumbersome.

International cooperation in cartel investigations is even more
difficult without an MLAT. In the absence of such treaties, requests
for assistance must be made through letters rogatory from a United
States court to a foreign court seeking international judicial assistance.
Typically, a letter rogatory cannot be used to gather evidence during
the investigative stage of a criminal proceeding. Even when such
requests can be issued, they must comply with numerous procedural
requirements, which vary by jurisdiction. In addition, because letters
rogatory are based predominately on the international legal princi-
ples of comity and reciprocity, compliance with them falls within the
discretion of the receiving court. Consequently, obtaining assistance
through a letter rogatory is time-consuming and unpredictable.!$

In short, although the Sherman Act has a broad extraterritorial
reach in theory, in practice the United States’ ability to investigate
cartel conduct occurring abroad is much more limited.

The United States struggles to extradite individuals for
antitrust violations
Equally limited is the United States’ ability to prosecute foreign
cartelists. Even if the DOJ is able to investigate foreign cartel conduct
and bring charges against individuals living abroad, those individuals
may choose not to voluntarily submit to US jurisdiction. In those
cases, the DOJ’s ability to successfully prosecute the individuals will
hinge on the willingness of foreign officials to extradite them. That
willingness is hardly guaranteed. The DOJ has acknowledged that
it faces an uphill battle in extraditing foreign nationals on antitrust
charges.?®

The Department has had limited success in extraditing individu-
als in antitrust cases. In October 2016, the Department extradited an
Israeli national, Yuval Marshak, in a case involving anticompetitive
conduct in bidding for contracts under the US Foreign Military
Financing program. However, the Department was only able to
secure Marshak’s extradition on fraud charges, rather than antitrust
charges.? Similarly, in November 2014, the Department extradited
a Canadian national, John Bennett, in a case involving alleged
anticompetitive conduct. Bennett, however, was extradited on
fraud charges, rather than purely on antitrust charges.?! In fact, the
Antitrust Division has secured only one extradition on pure antitrust
charges, and the unusual facts of that case provide little precedential
value. Romano Pisciotti, an Italian national, was indicted under
seal in the DOJ’s investigation into price fixing in the marine hose
industry. The DOJ was unable to extradite Pisciotti from his home
country because Italy did not criminalise cartel conduct at the time.
The DOJ was only able to secure Pisciotti’s extradition when, some
three years later, he travelled to Germany and was detained pursuant
to an Interpol Red Notice. Before the Pisciotti extradition, the DOJ
failed to secure the indictment of British national Ian Norris from the
United Kingdom solely on price-fixing charges stemming from the
department’s air cargo investigation. The UK ultimately extradited
Norris, but on obstruction of justice, rather than antitrust, charges.
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Furthermore, foreign executives are increasingly refusing to
plead guilty as they become aware of the DOJ’s limited ability to pur-
sue them abroad. That trend began with the auto parts investigation.
Of the 65 individuals who have been charged in that investigation as
of June 2017, 34 - all foreign nationals — have been indicted because
they refused to plead guilty.?? Only two of these executives located
abroad have voluntarily submitted to US jurisdiction and appeared
in a US courtroom. The DOJ has yet to extradite any of the others,
and as the investigation winds down, it is increasingly unlikely. The
trend away from foreign executives pleading guilty has become even
more pronounced in more recent cross-border investigations, such
as capacitors and FOREX.

The Department is likely to have similar difficulty extraditing
individuals from American countries. Although the United States
has executed extradition treaties with 34 American nations, includ-
ing active antitrust enforcers like Canada and Brazil, many of those
treaties contain significant limitations.”> Some do not provide for
extradition in antitrust cases.”* Others contain exceptions under
which foreign authorities are not required to act, including when
the conduct at issue would not constitute a criminal offence under
the laws of the foreign jurisdiction,” when the statute of limitations
has run in either country,?® and when the individual sought is a
citizen of the country from which he or she would be extradited.?”
Furthermore, many Latin American countries have historically
refused to extradite their own nationals.”® Some, including Brazil,
are constitutionally prohibited from doing so.?

Even if an individual could be extradited from an American
country for cartel conduct, securing that extradition still requires
diplomatic negotiations and formal proceedings in the extraditing
country. The process may be costly and time-consuming, and suc-
cess is far from guaranteed.

Collateral consequences of criminal cartel
investigations can be severe

Criminal antitrust investigations and prosecutions in the United
States can have numerous collateral consequences for the companies
and individuals involved. Because the United States is a leader in
cartel enforcement, its investigations can spur other jurisdictions to
action, resulting in a cascade of criminal liability as investigations
expand across the globe. In addition, cartel investigations targeting
one industry or business unit may uncover related conduct in other
industries and business units. Companies with diverse businesses
operating in many spheres may become embroiled in these spin-
off investigations.

Government contractors in the United States face other poten-
tial collateral consequences. Notably, if a government contractor is
convicted of antitrust violations, it can be suspended or debarred
from pursuing other government contracts.*

Perhaps of greater concern to many companies and individuals
involved in cartel investigations is the risk of follow-on civil litiga-
tion. In the United States, civil plaintiffs often piggyback off the
DOJ’s investigations and sue companies and individuals that have
already been prosecuted criminally. Civil plaintiffs can have great
success by sharing the government’s discovery, by targeting compa-
nies and individuals who have already admitted their guilt, and by
using criminal fines as a benchmark for damages calculations. And
because direct purchasers can seek treble damages in the United
States, follow-on civil litigation poses an enormous financial risk to
companies and individuals.

The Seventh Circuit’s decision in Motorola Mobility has helped
reduce some of that potential civil exposure. In Motorola Mobility,
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the court held that Motorola could not bring a civil suit against AU
Optronics for cartel conduct occurring abroad, even though the
DOJ had been able to prosecute AU Optronics under the Sherman
Act.! This decision may be useful precedent for companies trying to
fend off follow-on civil litigation.

Conclusion

As Canada, Brazil and other American countries continue to build
their cartel enforcement capabilities and their focus on international
cartel conduct, they are likely to face many of the same practical and
legal constraints that limit the United States’ ability to investigate
and prosecute cartel conduct abroad. These countries should take
heed of hurdles the United States has increasingly faced in cross-
border investigations.
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