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What Limitations Apply 
to the CAMT Foreign Tax 
Credit?
By Layla J. Asali, Caroline R. Reaves, and  
Candice C. James*

I. Introduction

The Corporate Alternative Minimum Tax (“CAMT”) provides for a CAMT for-
eign tax credit that is highly simplified as compared to the foreign tax credit in 
the regular tax system. This article considers the scope of the CAMT foreign 
tax credit of Code Sec. 59(l) and the extent to which the many limitations and 
restrictions that apply to the foreign tax credit in the regular tax system apply, or 
should apply, to the CAMT foreign tax credit. While there are some elements of 
the regular foreign tax credit that clearly should apply to the CAMT foreign tax 
credit and others that clearly should not, there are several provisions where the 
question presents a closer call. We assess each of these provisions and make rec-
ommendations based on the CAMT statute and its discernible policy objectives.

II. Overview of the CAMT and the CAMT Foreign Tax 
Credit

The CAMT is a 15-percent minimum tax on the adjusted financial statement 
income (“AFSI”) of certain large corporations with an annual average AFSI 
that exceeds $1 billion (“applicable corporations”). The CAMT was enacted in 
the Inflation Reduction Act of 2022, effective for taxable years beginning after 
December 31, 2022.1 In its budget proposals introducing the CAMT, the Biden 
Administration stated that it would reduce “the significant disparity between the 
income reported by large corporations on their federal income tax returns and 
the profits reported to shareholders in financial statements by requiring them to 
pay a minimum amount of tax based on their reported financial income.”2 The 
Biden Administration described the CAMT as “a targeted approach to ensure 
that the most aggressive corporate tax avoiders bear meaningful federal income 
tax liabilities” as well as provide a “backstop to the international tax regime” by 
preventing taxpayers from paying no federal income tax while still reporting sig-
nificant profits to their shareholders.3
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A. AFSI and Treatment of CFC Income

AFSI is defined generally in Code Sec. 56A as the net 
income or loss of the taxpayer set forth on its applicable 
financial statement (“AFS”) for the taxable year, with cer-
tain adjustments. Code Sec. 56A(c) provides for three 
AFSI adjustments that are of particular relevance in the 
context of the CAMT foreign tax credit.

First, Code Sec. 56A(c)(3)(A) provides that if a tax-
payer is a U.S. shareholder of one or more controlled 
foreign corporations (“CFCs”), the AFSI of the taxpayer 
“shall be adjusted to also take into account such taxpay-
er’s pro rata share (determined under rules similar to the 
rules under Code Sec. 951(a)(2)) of items taken into ac-
count in computing the net income or loss set forth on 
the applicable financial statement” of each of its CFCs. 
This adjustment is referred to herein as the “CFC pro rata 
share adjustment.”4

The rules of Code Sec. 951(a)(2) provide for a U.S. 
shareholder’s inclusion of its pro rata share of certain CFC 
income in the regular tax system under the subpart F in-
come and global intangible low-taxed income (“GILTI”) 
current inclusion regimes. Although Code Sec. 56A(c)
(3)(A) refers to these rules, the CFC pro rata share ad-
justment in the CAMT is not limited to CFC income 
that is subpart F income or GILTI tested income. In the 
regular tax system, several categories of CFC income are 
effectively exempt from U.S. tax, including for example, 
the deemed tangible income return (i.e., a U.S. share-
holder’s 10-percent return on qualified business asset 
investment (“QBAI”)), foreign oil and gas extraction in-
come (“FOGEI”), and income with respect to which the 
U.S. shareholder has elected the high-tax exception of 
Code Sec. 954(b)(4) and Reg. §1.951A-2(c)(7). In the 
CAMT, there is no such category of CFC-exempt in-
come. Rather, all items of CFC income and loss reflected 
on the AFS of each CFC of a U.S. shareholder are aggre-
gated, and if the result is a positive number, the amount 
is included in the U.S. shareholder’s AFSI through the 
CFC pro rata share adjustment.

Second, the CAMT provides that the AFSI of a tax-
payer includes dividends received from a corporation 
that is not a member of the same U.S. consolidated 
group, apparently including dividends from CFCs.5 In 
the case of CFCs with respect to which the taxpayer is 
a U.S. shareholder, the inclusion of dividends from a 
CFC in AFSI under Code Sec. 56A(c)(2)(C) has the po-
tential to result in double counting of CFC income be-
cause the CFC pro rata share adjustment also requires the 
U.S. shareholder to include in AFSI the earnings from 

which such dividends are paid. The statute provides the 
Treasury and Internal Revenue Service (“IRS”) with reg-
ulatory authority to provide for further adjustments to 
AFSI, including adjustments “to prevent the omission or 
duplication of any item.”6

On December 15, 2023, the IRS and Treasury issued 
Notice 2024-10, which provided interim guidance to 
reduce the potential for double counting of CFC earn-
ings that would otherwise occur if a taxpayer included in 
AFSI both its CFC pro rata share adjustment and divi-
dends received from its CFCs. The general approach of 
Notice 2024-10 is to provide that CFC dividends do not 
increase AFSI in cases where the dividends are not taxed 
under the regular tax system, because either (1) the div-
idend is excluded from income as previously taxed earn-
ings and profits (“PTEP”)7 or (2) the dividend is included 
in income but qualifies for a 100-percent dividends re-
ceived deduction (“DRD”) under Code Sec. 245A. 
Notice 2024-10 does not require any precise tracking of 
earnings and profits to determine whether the CFC in-
come was included in the AFSI of the U.S. shareholder 
(or another U.S. shareholder) under the CFC pro rata 
share adjustment. The corollary to this general approach 
of following the treatment of the CFC dividends in the 
regular tax system is that if a dividend is taxed under 
the regular system (because it is not PTEP and does not 
qualify for the Code Sec. 245A DRD), it is included in 
AFSI for CAMT purposes, regardless of whether such 
inclusion results in double counting of CFC earnings. 
Notice 2024-10 does not provide guidance regarding 
the treatment of distributions received from a CFC that 
are not dividends, “dispositions of stock of a CFC (in-
cluding the treatment of dividends under §1248), or any 
other amounts that may relate to ownership of stock of 
a CFC.”8

Finally, under Code Sec. 56A(c)(5) AFSI is “appropri-
ately adjusted” to disregard any Federal income taxes or 
any foreign “income, war profits, and excess profits taxes 
(within the meaning of Code Sec. 901),” which are taken 
into account on the taxpayer’s AFS.

B. The CAMT Foreign Tax Credit

Under the CAMT, the tentative minimum tax of an ap-
plicable corporation is the excess of 15 percent of AFSI 
over the “corporate AMT foreign tax credit for the tax-
able year.”9 Code Sec. 59(l) provides that if an applicable 
corporation chooses to have the benefits of the for-
eign tax credit in the regular tax system, it may claim a 
CAMT foreign tax credit. The CAMT foreign tax credit 
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has two elements: an “indirect” foreign tax credit for for-
eign income taxes paid by CFCs (analogous to a credit 
for taxes deemed paid under Code Sec. 960 in the regular 
tax system) and a “direct” foreign tax credit for foreign 
income taxes paid by the applicable corporation (analo-
gous to a Code Sec. 901 credit in the regular tax system).

The indirect and direct CAMT foreign tax credits 
share critical statutory elements. As a threshold matter, 
in order for foreign taxes to be creditable, they must be 
“income, war profits, and excess profits taxes (within the 
meaning of Code Sec. 901).”10 Second, the foreign in-
come taxes must be “taken into account” on the AFS (of 
either the CFC or the applicable corporation).11 And fi-
nally, the foreign income tax must be “paid or accrued 
(for Federal income tax purposes) by” the CFC or the 
applicable corporation.12

The amount of the indirect CAMT foreign tax credit 
is subject to an overall limitation based on 15 percent of 
the CFC pro rata share adjustment. Under the statute, 
the amount of the indirect CAMT foreign tax credit is 
the lesser of:
(i)	� “the aggregate of the applicable corporation’s pro rata 

share (as determined under Code Sec. 56A(c)(3))  
of the amount of income, war profits, and excess 
profits taxes (within the meaning of Code Sec. 901) 
imposed by any foreign country or possession of the 
United States which are:
I.	 taken into account on the applicable financial 

statement of each [CFC] with respect to which 
the applicable corporation is a United States 
shareholder, and

II.	 paid or accrued (for Federal income tax pur-
poses) by each such [CFC],”13 or

(ii) � 15 percent of the applicable corporation’s CFC  
pro rata share adjustment.14

If an applicable corporation’s pro rata share of otherwise 
creditable foreign income taxes paid by the CFC exceeds 
this 15-percent limitation, it may carry forward the ex-
cess credits and use them, up to the 15-percent limita-
tion, “in any of the first 5 succeeding taxable years to the 
extent not taken into account in a prior year.”15

The direct CAMT foreign tax credit is available for 
“the amount of income, war profits, and excess profits 
taxes (within the meaning of Code Sec. 901) imposed by 
any foreign country or possession of the United States to 
the extent such taxes are—
(i)   �taken into account on the applicable corporation’s 

applicable financial statement, and
(ii) � paid or accrued (for Federal income tax purposes) by 

the applicable corporation.”16

In contrast to the five-year carryover provided with re-
spect to indirect CAMT foreign tax credits, there is no 
provision that would permit a carryover of direct CAMT 
foreign tax credits to succeeding years.

The CAMT foreign tax credit provided in Code Sec. 
59(l) does not include any other limitations. In partic-
ular, the CAMT foreign tax credit is not subject to a net 
foreign source income limitation similar to that of Code 
Sec. 904 in the regular tax system. While the indirect 
CAMT foreign tax credit is limited to 15 percent of the 
CFC pro rata share adjustment, the direct CAMT for-
eign tax credit does not appear to be subject to any for-
eign source income limitation. Foreign income taxes that 
give rise to a direct CAMT foreign tax credit under Code 
Sec. 59(l)(1)(B) can be used to reduce tentative min-
imum tax under Code Sec. 55(b)(2)(A) without regard 
to whether the AFSI that gives rise to that minimum 
tax would otherwise be considered U.S. source income. 
Consistent with the absence of any foreign source in-
come limitation, the CAMT foreign tax credit does not 
provide any rules for determining the source of income 
that is included in AFSI.

Although Treasury and IRS have published limited 
guidance on the CAMT foreign tax credit, Notice 2023-
64, released on September 12, 2023, addressed certain 
narrow issues regarding the application of the require-
ments that foreign income taxes be “taken into account” 
on an AFS and “paid or accrued” by the applicable cor-
poration or a CFC.17

In its explanation of the CAMT, the Joint Committee 
on Taxation observed that a foreign income tax “must 
satisfy two conditions to be eligible for the book min-
imum tax foreign tax credit (i.e., that the foreign tax be 
taken into account on the applicable financial statement 
and be paid or accrued for Federal tax purposes), but the 
two conditions need not be satisfied in the same taxable 
year. Any such taxes are eligible in the taxable year in 
which the second (i.e., later in time) of the two condi-
tions (whichever condition that might be) is satisfied.”18 
Notice 2023-64 provides a broad definition for when a 
foreign income tax is considered “taken into account” on 
an AFS for purposes of the CAMT foreign tax credit. 
In particular, the term “taken into account” means that 
“any journal entry has been recorded in the journal used 
to determine the amounts on the AFS of the taxpayer for 
any year, or another AFS that includes the taxpayer, to 
reflect the income tax, even if the income tax does not 
increase or decrease the taxpayer’s financial statement in-
come at the time of the journal entry.”19 Given this broad 
definition of “taken into account,” it is likely that in most 
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cases, the timing of a CAMT foreign tax credit will be 
dictated by the requirement that the foreign tax be “paid 
or accrued for (Federal income tax purposes).”

Notice 2023-64 also provided welcome guidance on 
the treatment of entity-level taxes paid by a partnership. 
In the case of an applicable corporation or CFC that is 
a partner in a partnership, foreign income taxes paid or 
accrued by the partner include the partner’s share of for-
eign income taxes paid or accrued by the partnership. 
For this purpose, the foreign income tax is considered 
“taken into account” on the AFS of the partners when it 
is taken into account on the partnership’s AFS.20

Finally, Notice 2023-64 provided that the “relation 
back” principles of Code Sec. 905(c) and the regulations 
thereunder likewise apply in the context of foreign tax 
redeterminations in the CAMT foreign tax credit. Under 
Notice 2023-64, a foreign income tax that is paid or 
accrued as a result of a foreign tax redetermination can 
only be claimed as a CAMT foreign tax credit in the rela-
tion-back year (not in the year of the redetermination), 
and only if the taxpayer was an applicable corporation in 
the relation-back year.21

Notably absent from Notice 2023-64, Notice 2024-
10, or other interim guidance that Treasury and the IRS 
have issued under the CAMT is any guidance on the po-
tential applicability of the various restrictions and limita-
tions on the foreign tax credit that exist in the regular tax 
system on the CAMT foreign tax credit.

III. Applicability of Restrictions in 
the Regular Foreign Tax Credit to the 
CAMT Foreign Tax Credit

The CAMT foreign tax credit incorporates two key ele-
ments of the regular foreign tax credit: (1) the defini-
tion of a creditable foreign income tax provided in Code 
Sec. 901 (“income, war profits, and excess profits taxes 
(within the meaning of Code Sec. 901) imposed by any 
foreign country or possession”22), and (2) the concept 
that the CAMT foreign tax credit can be claimed when 
the foreign tax is “paid or accrued (for Federal income tax 
purposes) by” the applicable corporation or its CFC.23 
Code Sec. 59(l) does not otherwise make reference to the 
foreign tax credit provisions of the Code,24 which include 
a wide array of restrictions and limitations on the foreign 
tax credit that apply in the regular tax system.

Commentators have noted the open question as to 
which subsections of Code Sec. 901 and related provi-
sions should apply to the CAMT foreign tax credit, but 

this question and its policy implications have not yet 
been fully explored.25 As noted above, for purposes of 
both determining AFSI and for determining the CAMT 
foreign tax credit, the CAMT statute does not follow the 
financial accounting definition (or treatment) of foreign 
income taxes. Instead, Code Sec. 59(l) explicitly incor-
porates the Code Sec. 901 definition of a foreign income 
tax and the requirement that a tax be paid or accrued 
for federal income tax purposes by the applicable cor-
poration or CFC. As such, these elements of the regular 
foreign tax credit provide a starting point for considering 
whether to apply any particular restriction in the regular 
foreign tax credit to the CAMT foreign tax credit. Under 
the plain text of the statute, a payment of an amount that 
is not a foreign income tax within the meaning of Code 
Sec. 901 does not give rise to a CAMT foreign tax credit. 
And assuming that an amount of foreign tax is a credit-
able foreign income tax within the meaning of Code Sec. 
901, the applicable corporation cannot claim a CAMT 
foreign tax credit until such amount is paid or accrued 
for federal income tax purposes by itself or its CFC.

The regular foreign tax credit includes many restric-
tions and limitations, some of which are found in Code 
Sec. 901 itself, and some in other Code sections. The re-
quirement in Code Sec. 59(l) that a foreign tax must be 
a foreign income tax “within the meaning of Code Sec. 
901” seems limited to the definition of a foreign income 
tax and not to the entirety of that section. Furthermore, 
many of the limitations on the foreign tax credit in the 
regular tax system, whether they are found in Code Sec. 
901 or elsewhere, are intended to restrict the “cross-cred-
iting” of foreign taxes against U.S. source income, in-
come in a different category than the taxes, or otherwise 
unrelated income. This policy is not an animating policy 
underlying the CAMT foreign tax credit. The statutory 
design of the CAMT foreign tax credit enables expan-
sive crediting of CAMT foreign tax credits against tax 
on AFSI, with little or no regard to historic tax policies 
surrounding cross-crediting of foreign taxes against dif-
ferent types of income. Code Sec. 59(l) does not include 
any foreign source income limitation, nor does it include 
any rules for determining the source of items that are 
taken into account in AFSI. In the case of indirect for-
eign tax credits, the CAMT foreign tax credit for for-
eign income taxes paid by CFCs is limited to 15 percent 
of aggregate CFC income. This 15-percent limitation 
prevents cross-crediting of foreign taxes paid by CFCs 
against AFSI earned directly by the applicable corpora-
tion, and could be understood as a sort of rough-justice, 
foreign source income limitation for CFC income and 
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taxes. But in the case of direct taxes, the CAMT foreign 
tax credit does not include any provisions to prevent 
cross-crediting.

A. Elements of the Regular Foreign Tax 
Credit that Apply to the CAMT Foreign 
Tax Credit
1. Creditable Foreign Income Tax

Code Sec. 901(a) has largely remained unchanged since 
1921. Its predecessor was first enacted in the Revenue Act 
of 1918, which permitted a credit for the “the amount 
of any income, war-profits and excess-profits taxes paid 
during the taxable year to any foreign country imposed 
on income derived from sources therein.”26 Since 1983, 
the definition of a foreign income tax for Code Sec. 901 
purposes has been set forth in Reg. §1.901-2. What is 
clear from Code Sec. 59(l) is that however we define a 
“foreign income tax” under Code Sec. 901, the CAMT 
definition must be consistent.

Longstanding caselaw and Treasury regulations de-
fining a foreign income tax generally provide that in 
order for a foreign tax to be considered a creditable for-
eign income tax within the meaning of Code Sec. 901, 
it must be an income tax “in the U.S. sense.”27 Prior to 
2022, the regulations provided that a foreign levy whose 
“predominant character” was that of an income tax in the 
U.S. sense, as determined under a three-pronged net gain 
test, was a creditable foreign income tax.28 The net gain 
test considered whether the foreign tax was imposed on 
events that would trigger the realization of income under 
U.S. principles (realization requirement)29; whether 
the base of the foreign tax consisted of gross receipts 
or amounts designed not to exceed gross receipts (gross 
receipts requirement)30; and finally, would the foreign tax 
permit the recovery of significant costs or expenses attrib-
utable to those gross receipts (net income requirement).31

In 2022 final regulations, Treasury and IRS modified 
and narrowed this definition.32 These regulations intro-
duced a new attribution requirement, requiring that the 
foreign tax be imposed on activities, income, or property 
with a sufficient nexus to the country imposing the tax.33 
The 2022 final regulations also eliminated references to 
“predominant character” and modified the realization, 
gross receipts, and net income requirements to require 
closer similarity to the U.S. Internal Revenue Code.34 
The attribution requirement set forth in Reg. §1.901-
2(b)(5) was suspended in Notice 2023-55 and Notice 
2023-80.35

The differing points of view on the wisdom of the 2022 
regulations are well-trodden ground.36 Treasury and IRS 
officials have stated in Notice 2023-55 and in public fora 
that they are continuing to “analyze issues related to the 
2022 FTC final regulations and are considering propos-
ing amendments to those regulations.” However, these 
issues are resolved; suffice it to say, if a foreign tax is not 
an income tax within the meaning of Code Sec. 901, no 
CAMT foreign tax credit is allowed.

2. Disguised Payment for Value
Outside of the well-travelled creditability regulations, 
other parts of Reg. §1.901-2 as well as subsections of 
Code Sec. 901 explicitly define what is not a creditable 
foreign tax. Certain of these provisions identify the for-
eign levy as disguised payment for something else and, 
as such, deny the foreign levy its status as an actual tax. 
Given the explicit statutory language and the policy rea-
sons underlying these provisions, it can be expected that 
no CAMT foreign tax credit would be allowed should 
the foreign levy fall under these rules.

a) Dual capacity taxpayers and specific economic  
benefit. A foreign levy is not considered a tax if it rep-
resents compensation for a “specific economic benefit” 
provided by a foreign country.37 A specific economic ben-
efit is defined as “an economic benefit that is not made 
available on substantially the same terms to substantially 
all persons who are subject to the income tax that is gen-
erally imposed by the foreign country.” In the case where 
there is no generally imposed foreign income tax, the ec-
onomic benefit is measured by reference to whether it is 
“made available on substantially the same terms to the 
population of the country in general.”38 In cases where 
a taxpayer may pay a foreign levy that consists of both a 
creditable tax and a payment for a specific economic ben-
efit (a “dual capacity taxpayer”), the dual capacity tax-
payer may not credit the portion of the foreign levy that 
is a specific economic benefit. The regulations provide a 
safe harbor for determining the creditable portion of the 
levy, generally based on the overall applicable rate of tax 
under the jurisdiction’s income tax.

The specific economic benefit rules reflect one of 
many attempts by Congress and the Treasury to cur-
tail a U.S. credit for foreign taxes in cases where they 
believe the payment to the foreign government reflects 
some arrangement other than an actual tax.39 The driving 
force here was the Treasury’s prolonged difficulty in dis-
tinguishing between a foreign government charging a 
royalty for extracting natural resources owned by that 
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government, particularly oil, and charging a higher rate 
of tax.40 Beginning in the 1950s, a number of foreign 
governments began reducing their royalty rates while 
increasing the tax on such oil and mineral rights.41 
Treasury’s response in 1980 temporary regulations was 
to take an all-or-nothing approach by presuming that 
all payments to a foreign government were royalties if a 
person received a specific benefit from that government.42 
That presumption could only be defeated by proving the 
same charge was applied to taxpayers receiving no spe-
cific benefit or by showing that the amount paid was not 
significantly greater than the amount that would be paid 
under the foreign income tax.43 The 1983 final regula-
tions backed away from this presumption and instead 
disallowed only the portion of the foreign levy that is 
attributable to a specific economic benefit. However, the 
current Administration has proposed codifying the safe 
harbor method based on the foreign country’s generally 
applicable tax rate and making it the sole method for 
determining the creditable portion of the foreign tax, 
on the basis that the higher foreign tax rate on income 
from oil extraction is appropriately characterized as com-
pensating the foreign government in its capacity as the 
owner of the minerals in place, rather than in its role as 
tax collector.44 If legislation were enacted to make the 
safe harbor method part of the definition of a foreign in-
come tax within the meaning of Code Sec. 901, it would 
presumably apply for CAMT foreign tax credit purposes 
as well.

b) Code Sec. 901(f): payments for oil and gas. Under 
Code Sec. 901(f ), the amount of any foreign oil or gas 
taxes paid or accrued “is not to be considered a tax for 
purposes of” Code Sec. 901 if the taxpayer has no ec-
onomic interest in the oil and gas and the purchase or 
sale price differs from the fair market value. Code Sec. 
901(f ), enacted in 1975, was another one of several vol-
leys in the effort to distinguish a foreign income tax from 
a payment to a foreign government for oil and gas.45 The 
Senate Report accompanying the enactment of Code 
Sec. 901(f ) stated that Congress was concerned with 
the taxation of “artificial profit” in nonequity or buy-
back transactions where the oil or gas was first purchased 
from an affiliate or from the foreign government at less 
than market price and then sold at fair market value (or 
higher).46 In the targeted transaction, the purported for-
eign tax was imposed on an inflated amount of gain (the 
difference between the understated purchase price and 
overstated sales price) and set at a rate to recoup the loss 
on the purchase price. If the taxpayer had instead paid a 

fair market value purchase price, and sold the oil at fair 
market value, it would have earned less income and paid 
less foreign tax.47 Congress was concerned that taxpayers 
and foreign governments employed these transactional 
techniques to convert an amount paid for oil into a for-
eign tax that was intended to be creditable.

Given that Code Sec. 901(f ) provides that the amount 
of the purported tax “is not to be considered a tax for 
purposes of” Code Sec. 901, the statutory basis for ex-
cluding such taxes from the CAMT foreign tax credit is 
strong. In addition, Code Sec. 901(f ) is aimed at situa-
tions in which the purported tax is, in fact, a disguised 
payment for oil and gas, achieved through the manipu-
lation of purchase and sales prices, and not in substance 
a tax on income. In this respect, the rule is similar to the 
specific economic benefit rules discussed above, and the 
policy basis for excluding such a tax from the CAMT 
foreign tax credit is sound.

3. Paid or Accrued by the Taxpayer
A foreign tax is considered “paid” for federal income tax 
purposes when it is either paid or accrued, depending on 
the taxpayer’s method of accounting.48 In the case of a 
taxpayer using the accrual method, foreign income taxes 
accrue “in the taxable year in which all the events have 
occurred that establish the fact of the liability and the 
amount of the liability can be determined with reason-
able accuracy.”49 In the case of a foreign tax adjustment, 
a “relation back” rule applies under which additional tax 
paid as a result of a change in foreign tax liability “relates 
back and is considered to accrue at the end of the foreign 
taxable year with respect to which the tax is imposed.”50

a) Rebates and compulsory payments. An amount paid 
to a foreign country “is not an amount of income tax 
paid to the extent that it is reasonably certain that the 
amount will be refunded, rebated, abated, or forgiven.”51 
Furthermore, an amount remitted to a foreign country is 
not considered an amount of foreign income tax paid “to 
the extent that the foreign payment exceeds the amount 
of liability for foreign income tax under the foreign tax 
law.”52 Taxpayers are required to apply a “reasonable in-
terpretation and application” of both foreign law and tax 
treaties, if applicable, so as to reduce over time their ex-
pected foreign tax liability. In addition, taxpayers must 
exhaust “all effective and practical remedies” to satisfy the 
compulsory payment rule, including seeking relief from 
competent authority if available.53 A remedy is effective 
and practical only if its cost is reasonable in light of the 
amount at issue and its likelihood of success, though a 
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taxpayer is not required to change its business operations 
to reduce its foreign tax liability.54

The above rules are focused on ensuring that a tax-
payer contests its foreign tax liabilities as vigorously as 
it would if no U.S. foreign tax credit was available. A 
taxpayer eligible for a foreign tax credit otherwise would 
not have an incentive to minimize its foreign tax liabil-
ities if a U.S. foreign tax credit is available to offset the 
burden. Because a payment to a foreign country that is 
expected to be refunded, or is considered noncompul-
sory because the taxpayer fails to exhaust its remedies, is 
not a tax “within the meaning of Code Sec. 901” that is 
“paid or accrued (for Federal income tax purposes),” no 
CAMT foreign tax credit would be allowed for such an 
amount.55

b) Code Sec. 901(i): subsidies. Code Sec. 901(i) pro-
vides that a foreign income tax “shall not be treated as a 
tax” to the extent that (1) the tax is used (directly or in-
directly) by the foreign country “to provide a subsidy by 
any means to the taxpayer, a related person (within the 
meaning of Code Sec. 482), or any party to the transac-
tion or to a related transaction,” and (2) such subsidy is 
determined by reference to the amount of the tax, or the 
base used to compute the tax.

Prior to the enactment of Code Sec. 901(i) in the 
Tax Reform Act of 1986,56 regulations had provided 
for a similar rule providing that an “amount is not an 
amount of income tax paid by a taxpayer to a foreign 
country to the extent that” it is used to “provide a sub-
sidy by any means” and the subsidy is determined di-
rectly or indirectly by reference to the foreign tax or the 
foreign tax base.57 Prior to the issuance of this regulation, 
the IRS had lost a series of cases regarding the credita-
bility of a Mexican withholding tax on U.S. rental in-
come from the use of the U.S. railroad cars in Mexico.58 
The courts held that the Mexican withholding tax paid 
by the Mexican railroad companies was creditable, not-
withstanding that the Mexican government later granted 
subsidies to the Mexican railroads equal to the amount 
of the withholding tax. The regulation led to a series of 
disputes regarding its validity59 as well as the creditability 
of a tax if the subsidy was made to an agent of the foreign 
government.60

Congress enacted Code Sec. 901(i) in response to these 
cases to eliminate uncertainty and codify the rule pro-
vided in the 1983 regulations. Congress did not believe 
that a foreign tax credit should be allowed for foreign 
taxes “which, while ostensibly borne by a U.S. taxpayer, 
are effectively rebated by the levying country by means of 

a government subsidy.”61 Congress shared the view of the 
IRS and Treasury that in these circumstances the foreign 
tax was not paid or accrued by the taxpayer.

There is a statutory basis for denying a CAMT foreign 
tax credit for foreign taxes used to provide a subsidy. The 
language of Code Sec. 901(i) provides that such foreign 
taxes “shall not be treated as a tax.” The rationale for this 
rule is based on the historic IRS position that the tax-
payer has not paid or accrued the foreign tax in cases 
where the foreign government has provided a subsidy to 
a taxpayer, related person, or party to a transaction. To 
the extent this policy concern has merit, it seems equally 
valid in the context of the CAMT foreign tax credit.62

B. Elements of the Regular Foreign Tax 
Credit that Do Not Apply to the CAMT 
Foreign Tax Credit
1. Code Sec. 904 Foreign Source Income 
Limitation and Separate Categories
A longstanding feature of the foreign tax credit in the 
regular tax system is the foreign source income limitation 
of Code Sec. 904. Code Sec. 904(a) limits the foreign tax 
credit taken under Code Sec. 901(a) based on a ratio of 
the taxpayer’s taxable income from foreign sources over 
its entire taxable income for the year. The Code Sec. 904 
limitation was initially enacted in the Revenue Act of 
192163 and can be regarded as fundamental to the U.S. 
foreign tax credit system, even if its specific application 
has changed over time.64 The U.S. foreign tax credit is 
intended to alleviate double taxation of income that has 
already been subject to foreign tax, and Code Sec. 904(a) 
further promotes the policy of preventing the foreign tax 
credit from offsetting U.S. tax on U.S. source income. 
The 1921 Senate Report observed, “[w]here foreign in-
come or profits taxes are imposed at rates higher than 
those carried by the similar taxes in this country, this 
credit may wipe out part of our tax properly attribut-
able to income derived from sources within the United 
States.”65

Code Sec. 904(d) extends this limitation to specific cat-
egories of income: currently (since 2018), GILTI income, 
foreign branch income, passive category income, and ge-
neral category income.66 Generally, the U.S. foreign tax 
credit system does not apply an item-by-item approach 
to limit a foreign tax credit to the U.S. tax imposed on an 
item (or amount) of income that is included for both for-
eign and U.S. tax purposes. Rather, the U.S. foreign tax 
credit system generally permits crediting of foreign taxes 
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on an item of income against U.S. tax on other foreign 
source income, but relies on the separate limitations of 
Code Sec. 904(d) to prevent what is considered to be in-
appropriate cross-crediting of foreign taxes against U.S. 
tax on one category of income against U.S. taxes on an-
other category of income. In connection with the 1986 
amendments to Code Sec. 904(d), the Joint Committee 
on Taxation explained the policy underlying this limita-
tion on cross-crediting as follows: “A special or separate 
limitation generally is applied to a category of income 
for one of three reasons: the income’s source (foreign or 
U.S.) can be manipulated; the income typically bears 
little or no foreign tax; or the income often bears a rate 
of foreign tax that is abnormally high or in excess of rates 
on other types of income.”67

The CAMT foreign tax credit contains no provisions 
that are analogous to Code Sec. 904. The only limitation 
against cross-crediting within the CAMT foreign tax 
credit is the limitation of the indirect foreign tax credit 
to 15 percent of CFC earnings included in AFSI through 
the CFC pro rata share adjustment. There are no rules for 
determining the source of financial statement income as 
foreign or U.S. in the CAMT, which would be necessary 
to apply a foreign source income limitation. While there 
is no policy statement in the legislative history or Joint 
Committee materials addressing this point, the absence 
of a Code Sec. 904-style foreign source income limita-
tion or separate limitation in Code Sec. 59(l) speaks for 
itself. It seems clear that the CAMT drafters intended for 
cross-crediting of foreign taxes against AFSI to a much 
broader degree than is seen in the regular foreign tax 
credit system, and that the crediting of foreign taxes on 
one item or category of income against U.S. tax on un-
related items comprising AFSI is not a policy concern in 
the CAMT foreign tax credit.

2. Code Sec. 907 Foreign Oil and Gas Income 
Limitation
Code Sec. 907 provides for a limitation on the foreign tax 
credit for foreign oil and gas taxes based on the amount 
of combined foreign oil and gas income. The limitation 
reduces the Code Sec. 901 credit otherwise allowed by 
the amount by which foreign oil and gas taxes exceed the 
U.S. tax on the taxpayer’s combined foreign oil and gas 
income, calculated by reference to the highest statutory 
rate.68

Congress enacted Code Sec. 907 because it was con-
cerned about the crediting of high-taxed income from 
foreign oil and gas extraction activities against U.S. tax 
on unrelated low-taxed income.69 Code Sec. 907 was 

proposed in the Energy Tax and Individual Relief Act 
of 1974 and then enacted in the Tax Reduction Act of 
1975.70 In the legislative history, Congress explained that 
cross-crediting was not appropriate for taxes on oil and 
gas income because oil extraction activities often incur 
heavy losses, ensuring a low U.S. tax base, while foreign 
governments tended to impose much higher taxes on 
such income.71

Code Sec. 907 was motivated in part by the diffi-
culty in distinguishing between deductible royalty pay-
ments made to a foreign government in order to extract 
the oil or gas versus creditable foreign taxes imposed on 
the income. While this policy concern is similar to the 
concerns addressed in the specific economic benefit or 
subsidy rules, ultimately, Congress decided to address 
the concern through a cross-crediting limitation in Code 
Sec. 907 that is similar to the separate category limita-
tions of Code Sec. 904. Limitations on cross-crediting 
are not a policy concern of the CAMT foreign tax credit, 
and Code Sec. 907 should not apply to the CAMT for-
eign tax credit. Put more generally, the CAMT foreign 
tax credit should not be affected by limitations against 
cross-crediting of foreign taxes in the regular foreign tax 
credit even where those limitations were motivated by a 
concern that the foreign taxes were, to some extent, not 
taxes.

C. Closer Calls: Should Any of these 
Limitations Apply?
1. Denial of Credit Where Holding Period  
Not Met
a) Code Sec. 901(k): dividend withholding taxes. Code 
Sec. 901(k) denies a foreign tax credit for withholding 
taxes on dividends in situations where the recipient of 
the dividend fails to satisfy a holding period with respect 
to the dividend-paying stock, including in circumstances 
where the recipient is economically shielded from the 
benefits and burdens of stock ownership. The statute 
does not specifically provide that a foreign withholding 
tax that is subject to Code Sec. 901(k) is not considered 
a foreign income tax, nor does it provide that the tax is 
not considered paid or accrued by the taxpayer. Rather, 
it provides that “[i]n no event shall a credit be allowed 
under [Code Sec. 901(a)] for any withholding tax on a 
dividend with respect to stock” if (i) “such stock is held 
by the recipient of the dividend for 15 days or less during 
the 31-day period” surrounding the date on which the 
share becomes ex-dividend, or (ii) “the recipient of the 
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dividend is under an obligation (whether pursuant to a 
short sale or otherwise) to make related payments with 
respect to positions in substantially similar or related 
property.”72

Enacted in 1997, the purpose behind Code Sec. 
901(k) was to deny credits to U.S. persons engaging 
in abusive tax-motivated transactions by extending the 
holding period requirements under Code Sec. 246 for 
dividend received deductions to foreign tax credits.73 
Congress was specifically concerned with transactions 
that involved a short-term transfer of ownership of div-
idend-paying shares or the use of derivatives to transfer 
foreign tax credits from “persons that are unable to ben-
efit from such credits (such as a tax-exempt entity or a 
taxpayer whose use of foreign tax credits is prevented by 
the limitation) to persons that can use such credits.”74 
Leading up to the enactment, the IRS was actively lit-
igating cases involving foreign tax credits claimed by 
taxpayers that had engaged in temporary purchases of 
American Depository Receipts, or ADRs, of foreign div-
idend-paying corporations.75 In those cases, the taxpayer, 
through an investment firm acting on behalf of a tax-ex-
empt entity, purchased ADRs “cum dividend,” i.e., the 
price of the ADR reflected the purchaser’s entitlement 
to a declared dividend. The taxpayer then immediately 
resold the same ADRs “ex dividend,” i.e., the price of the 
ADR without entitlement to the dividend.76 Although 
the sale trade took place immediately after the purchase 
trade, under the settlement terms for the sales transac-
tions, the resale would occur several days later with the 
taxpayer considered the owner of the ADR for purposes 
of receiving the dividend and paying the related foreign 
withholding tax. The taxpayers included the full amount 
of the dividend in income, claimed foreign tax credits 
for the foreign withholding tax on the dividend, and 
claimed a capital loss generated from the difference in 
the purchase price of the stock cum dividend and the 
sales price of the stock ex-dividend.

Unlike the language in Code Sec. 901(i), Code Sec. 
901(k) does not state that a foreign tax paid on dividends 
that do not meet the holding period requirement is “not 
a tax” within the meaning of Code Sec. 901; it merely 
denies a credit. As a result, it is not clear from the face of 
the statute that Code Sec. 901(k) applies for purposes of 
the CAMT foreign tax credit. However, there is a strong 
policy rationale in support of applying Code Sec. 901(k) 
to the CAMT foreign tax credit. Code Sec. 901(k) was 
enacted to prevent U.S. taxpayers from essentially pur-
chasing foreign tax credits from tax-indifferent parties. 
In the cases at issue prior to the enactment of Code Sec. 

901(k), the government argued that transactions must 
be characterized as shams because there was no risk of 
loss and there was no economic benefit to the transac-
tion, absent the foreign tax credit.77 Congress enacted 
Code Sec. 901(k) because it agreed with the IRS’ policy 
position and wanted to curtail the type of structured 
transactions that the IRS was pursuing in litigation. The 
same policy concerns that animated Code Sec. 901(k) 
are potentially present in the case of the CAMT foreign 
tax credit, in the sense that policymakers may object to 
an applicable corporation using a Code Sec. 901(k)-style 
transaction to purchase CAMT foreign tax credits that 
can offset CAMT liability.

Although there is no explicit statutory basis for apply-
ing Code Sec. 901(k) to the CAMT foreign tax credit, it 
is possible that Code Sec. 901(k) could be interpreted as 
additional legislative gloss on what it means for a tax to 
be “paid or accrued by” a taxpayer. If the Treasury and 
IRS issue regulations that incorporate Code Sec. 901(k) 
into the CAMT foreign tax credit, one might expect that 
they would point to this language as support for their au-
thority. That is, it can be argued that the reason Congress 
enacted Code Sec. 901(k) was that it believed that in 
these circumstances, the taxpayer in substance did not 
pay or accrue the foreign tax, and instead paid the for-
eign tax on behalf of another person as part of a con-
tractual arrangement.78 While the taxpayer may have 
technically paid the tax, and technically been liable to 
do so under foreign law, it did not economically bear its 
incidence. Nor did it earn the related dividend income 
due to the structure of the transaction pursuant to which 
the dividend income was inevitably offset by an amount 
equal to the loss and the foreign tax. Incorporating Code 
Sec. 901(k) would also ensure that taxpayers could not 
reduce or eliminate their CAMT liability by engaging 
in artificial transactions in which taxpayers purchase for-
eign credits from otherwise tax-indifferent persons.

If future regulations do not specifically incorporate a 
Code Sec. 901(k)-style holding period requirement in the 
CAMT foreign tax credit, or if such regulations are suc-
cessfully challenged, it is nonetheless possible that trans-
actions structured to result in purchases of CAMT foreign 
tax credits could be challenged under the economic sub-
stance doctrine. In both the Compaq Computer79 and the 
IES Industries80 cases, the 5th and 8th Circuits, respec-
tively, determined that the ADR transactions at issue sat-
isfied the objective economic effect requirement and had 
a substantial nontax purpose. In analyzing the economic 
effect, the courts assessed the profit potential on a pre-
tax basis (i.e., without accounting for the foreign tax), 
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ultimately concluding that the taxpayer received a profit 
from the ADR transactions, and thus the transaction had 
economic substance.

The landscape of the economic substance doctrine has 
changed since these two cases. The doctrine was codified 
as Code Sec. 7701(o) in 2010, and Code Sec. 7701(o)
(2)(B) provides that in determining whether a transac-
tion has the potential for profit, “[t]he Secretary shall 
issue regulations requiring foreign taxes to be treated 
as expenses in determining pre-tax profit in appro-
priate cases.” Although the legislative history Code Sec. 
7701(o) appears to indicate an intention to overrule the 
Compaq Computer and IES Industries decisions, Treasury 
and IRS have not issued any regulations under Code Sec. 
7701(o)(2)(B).81 As a result, it is unclear whether a court 
applying Code Sec. 7701(o) would follow the approach 
of Compaq and IES Industries and assess profit potential 
on a pre-tax basis, or would instead treat a similar foreign 
withholding tax as an expense. If the foreign tax were 
treated as an expense, it would be more difficult for the 
taxpayer to show that the transaction has potential for 
profit and thus has economic substance.

b) Code Sec. 901(l): other withholding taxes. Code 
Sec. 901(l) imposes a holding period requirement sim-
ilar to that of Code Sec. 901(k) on withholding taxes on 
income other than dividends.82 After the enactment of 
Code Sec. 901(k), the IRS and Treasury issued Notice 
98-5, which identified other transactions they believed 
were designed to generate foreign tax credits without a 
corresponding economic profit. The IRS and Treasury 
were concerned with transactions that were “structured 
to yield little or no economic profits relative to the ex-
pected U.S. tax benefits,” particularly those involving 
“(1) the acquisition of an asset that generates an in-
come stream subject to foreign withholding tax, or (2) 
effective duplication of tax benefits through the use of 
certain structures designed to exploit inconsistencies be-
tween U.S. and foreign tax laws.” Notice 98-5 provided 
examples of such transactions, including the purchase 
of a copyright shortly before expiration that would gen-
erate a foreign royalty withholding tax, the purchase of a 
bond coupon shortly before payment was due, followed 
by its sale, and a notional principal contract involving 
the transfer of the foreign income but not the foreign 
tax.83 Certain of these examples were targeted by Code 
Sec. 901(l), enacted in 2004,84 but commentators have 
observed that the broad language of Code Sec. 901(l) 
and the difficulty of applying the Code Sec. 246 holding 
period rules to income other than dividends have caused 

Code Sec. 901(l) to be overbroad and in need of regula-
tory guidance.85 For instance, credits may be denied for 
routine short-term borrowing subject to a foreign interest 
withholding tax or taxes on transactions that would fail 
Code Sec. 246(c), such as interest payments under a loan 
agreement that include a parental guarantee, and certain 
hedging transactions.86

In the sparse legislative history to Code Sec. 901(l), 
Congress noted that it “anticipate[s] that [] regulations 
will provide that credits are not disallowed merely be-
cause a taxpayer eliminates its risk of loss from interest 
rate or currency fluctuations” as well as certain other 
hedging activities.87 To date, Treasury has exercised this 
authority narrowly, exempting only royalty withholding 
taxes on “ordinary course” back-to-back licensing agree-
ments of intellectual property, including computer soft-
ware, and withholding taxes on certain retail distribution 
arrangements of copyrighted property.88

Like Code Sec. 901(k), the statutory language of Code 
Sec. 901(l) merely denies a credit for taxes on income that 
does not meet the required holding period or is subject 
to an obligation to make a related payment. However, 
the policy underpinnings of Code Sec. 901(k) seem 
stronger than those of Code Sec. 901(l), given that Code 
Sec. 901(k) is limited to transactions where the taxpayer 
has arguably not paid or accrued the tax because the div-
idend income is designed to be offset by a loss and the 
foreign tax. Due to the inadequate guidance under Code 
Sec. 901(l) and the overbroad language in the statute, 
Code Sec. 901(l) potentially sweeps in both routine and 
abusive transactions. As a result, if Code Sec. 901(l) were 
applied to the CAMT foreign tax credit, it would be 
preferable that such guidance be issued in the context 
of broader guidance under Code Sec. 901(l). Further, as 
with Code Sec. 901(k) taxes, taxpayers would still need 
to prove that a transaction generating a foreign tax had 
economic substance, and so eliminating a holding period 
for Code Sec. 901(l) taxes does not necessarily open the 
door to the desired results in the transactions identified 
in Notice 98-5.

2. Denial of or Reduction in Credit Where 
Income Is Exempt or Partially Exempt
a) Code Sec. 245A(d): taxes on exempt dividends. Since 
its enactment in 2017, Code Sec. 245A has provided for 
a 100-percent DRD with respect to the foreign-source 
portion of dividends received by a U.S. shareholder from 
a specified 10-percent-owned foreign corporation.89 No 
foreign tax credit is allowed for any foreign taxes paid or 
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accrued with respect to a dividend for which a DRD is 
allowed under Code Sec. 245A.90 Final regulations under 
Code Sec. 245A(d) interpret the provision to disallow a 
foreign tax credit for foreign income taxes that are paid 
and accrued with respect to “Code Sec. 245(d) income,” 
which is defined broadly to include actual dividends 
as well as other types of income for which a Code Sec. 
245A DRD is allowed.91

The reason that Code Sec. 245A(d) disallows a foreign 
tax credit is to prevent taxpayers from receiving the ben-
efit of a foreign tax credit with respect to foreign subsid-
iary earnings that are exempt from U.S. tax. The foreign 
tax credit disallowance under Code Sec. 245A(d) applies 
to all foreign income taxes that are paid and accrued ei-
ther directly or indirectly by U.S. shareholders, including 
withholding taxes.92

The CAMT statute does not provide any clear tex-
tual basis for excluding foreign income taxes allocable to 
Code Sec. 245A(d) income from the CAMT foreign tax 
credit to the extent such foreign income taxes are paid or 
accrued by an applicable corporation and otherwise fall 
within the meaning of foreign income taxes under Code 
Sec. 901. In addition, there is no strong policy basis for 
applying the Code Sec. 245A(d) foreign tax credit dis-
allowance to the CAMT foreign tax credit. Unlike the 
regular tax system, the CAMT has no category of ex-
empt CFC income. All CFC income is included in the 
AFSI of a U.S. shareholder under the CFC pro rata share 
adjustment.

The policy that animates Code Sec. 245A(d) in 
the regular tax system is that a foreign tax credit is 
not needed to alleviate double taxation when the reg-
ular tax system already provides for an exemption 
of CFC earnings.93 Because there is no exemption 
of CFC earnings in the CAMT, a foreign tax credit 
should be allowed to mitigate double taxation. One 

could argue that no CAMT foreign tax credit should 
be allowed for a withholding tax on a distribution 
to the extent that the underlying CFC earnings were 
not actually subject to CAMT, for example, because 
the CFC earnings arose prior to 2023 or because the 
CFC was acquired from a person that was not sub-
ject to CAMT. But such an approach would be in-
consistent with the decision taken in Notice 2024-10 
not to trace underlying CFC earnings to determine 
whether they were previously included in AFSI under 
the CFC pro rata share adjustment, presumably in the 
name of administrability.

It could also be argued that if a CAMT foreign tax 
credit is permitted for foreign taxes on Code Sec. 245A 
income, the 15-percent limitation on CFC foreign taxes 
should apply to foreign withholding taxes on CFC divi-
dends because withholding taxes on the U.S. shareholder 
is another form of taxes on CFC income. The position 
has merit as a policy proposal but would be difficult to 
defend as an interpretation of Code Sec. 59(l), which 
applies the 15-percent limitation only to foreign income 
taxes “paid or accrued by” a CFC and not to foreign in-
come taxes paid or accrued by the applicable corpora-
tion. A foreign withholding tax on a dividend paid by a 
CFC to a U.S. shareholder would be considered paid or 
accrued by the U.S. shareholder for federal income tax 
purposes.94

Although all items of CFC income and expense are 
included in AFSI and there is no exemption for catego-
ries of income such as a return on QBAI, the netting 
of CFC income and loss on an aggregate basis could be 
thought of as giving rise to a type of CFC income that 
is exempt from AFSI. If CFC income that is offset by 
CFC losses under the pro rata share adjustment were 
regarded as exempt income, it could be argued that the 
policy of Code Sec. 245A(d) is implicated. According 
to this argument, a foreign tax credit should not be 
allowed in this scenario because the U.S. shareholder 
has not included CFC income through the CFC pro 
rata share adjustment, and a foreign tax credit for a for-
eign withholding tax would reduce CAMT on income 
of the applicable corporation without any limitation. 
In the regular tax system, CFC tested income that is 
offset by CFC tested losses is treated as exempt income 
that qualifies for Code Sec. 245A DRD when it is dis-
tributed, and Code Sec. 245A(d) disallows a credit for 
foreign withholding taxes on such a dividend. A parallel 
result in the CAMT would be to disallow the CAMT 
foreign tax credit on CFC dividends, specifically when 
the Code Sec. 245A exemption arises from CFC losses 

As with Code Sec. 901(j), the CAMT 
statute does not provide explicit 
or implicit reference to the anti-
boycott rules, but the policy concerns 
surrounding Code Sec. 908 seem 
equally relevant in the CAMT context.
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(rather than the 10-percent return on QBAI or other 
types of exempt income). Even in the regular tax system, 
however, the policy in favor of disallowing the foreign 
tax credit in this circumstance seems weak. It is not 
clear why CFC income should be regarded as exempt 
when it is offset by a loss in another CFC: all items 
of income and loss are taken into account in the tax 
base. Moreover, disallowing a CAMT foreign tax credit 
in this circumstance would require identifying a type 
of CFC income that is not currently tracked separately 
even in the regular tax system (Code Sec. 245A-eligible 
income attributable specifically to offset by CFC tested 
losses). The strong policy arguments against applying 
Code Sec. 245A(d) in the CAMT should prevail over 
any concern regarding CFC income that is offset by 
losses.

b) Code Sec. 960(d): “haircut” on GILTI taxes. The 
GILTI regime in effect since 2018 permits a foreign 
tax credit for foreign income taxes properly attrib-
utable to the tested income of a CFC. Under Code 
Sec. 960(d)(1), the amount of foreign taxes deemed 
paid by the U.S. shareholder is limited to 80 percent 
of the “inclusion percentage” of the CFC’s tested 
foreign income taxes. The inclusion percentage is 
a percentage equal to the U.S. shareholder’s GILTI 
inclusion divided by its aggregate tested income, 
and reflects the reduction in the U.S. shareholder’s 
GILTI inclusion for its 10-percent return on QBAI 
and tested losses.95 No credit is allowed under Code 
Sec. 960(d) for foreign income taxes paid by a CFC 
with a tested loss.96

The limitation in the Code Sec. 960(d) foreign tax 
credit to the inclusion percentage of foreign income 
taxes seems intended to reflect the fact that the tested 
income to which those foreign taxes are properly at-
tributable is partially exempt from U.S. tax to that ex-
tent. This aspect of the Code Sec. 960(d) “haircut” on 
GILTI taxes is similar to the Code Sec. 245A(d) disal-
lowance discussed above. The intention of the 80-per-
cent limitation on Code Sec. 960(d) foreign tax credits 
is less clear. The effect of the limitation, in light of the 
21-percent corporate tax rate and the 50-percent Code 
Sec. 250 deduction for GILTI, is that “the minimum 
foreign tax rate, with respect to GILTI, at which no 
residual U.S. tax is owed by a domestic corporation is 
13.125 percent” (i.e., the U.S. tax rate on foreign-de-
rived intangible income (“FDII”), after the Code Sec. 
250 deduction for FDII).97 It is commonly thought 
that a 20-percent haircut on GILTI taxes is intended 

to provide an incentive for taxpayers to reduce their 
foreign taxes, but the policy underpinnings have been 
questioned.98

There is no textual or policy basis in the CAMT for-
eign tax credit for applying the Code Sec. 960(d) haircut 
to foreign income taxes paid by CFCs or with respect 
to distributions from CFCs, or for disallowing a CAMT 
foreign tax credit for foreign taxes paid by a CFC with 
a loss. Code Sec. 59(l) includes its own limitation appli-
cable to foreign income taxes paid by CFCs. The policy 
basis for limiting CFC foreign taxes to an “inclusion per-
centage” in Code Sec. 960(d) is absent in the CAMT 
because the CAMT does not have any category of ex-
empt income (as discussed above in the context of Code 
Sec. 245A(d)). Furthermore, whatever the policy basis is 
for the 20-percent haircut for GILTI taxes in Code Sec. 
960(d), there is no similar percentage reduction in the 
CAMT foreign tax credit.99

c) Code Sec. 965(g): “haircut” on taxes on distribu-
tions of Code Sec. 965 PTEP. Code Sec. 965(g) pro-
vides that no credit is allowed under Code Sec. 901 for 
the “applicable percentage” of taxes paid or accrued with 
respect to any amount for which a Code Sec. 965(c) 
deduction is allowed. This reduction or “haircut” of for-
eign tax credits is intended to correspond to the reduced 
rate of tax at which deferred earnings were taxed under 
Code Sec. 965. Under the transition tax, Code Sec. 
965(c) provided for a deduction that was designed to 
apply a partial participation exemption or reduced effec-
tive tax rate on the post-1986 deferred foreign income 
of foreign subsidiaries of U.S. shareholders. In the case 
of deferred foreign income held in the form of cash and 
cash equivalents, the Code Sec. 965(c) deduction pro-
duced an effective tax rate of 15.5 percent and a rate of 
8 percent in the case of non-cash earnings.100 Foreign 
tax credits were generally allowed to offset Code Sec. 
965 transition tax, but the Code Sec. 965(g) haircut 
reduced allowable foreign tax credits by an amount that 
corresponded to the reduced rate of tax.101 Accordingly, 
under Code Sec. 965(g), the foreign taxes treated as paid 
or accrued by a domestic corporation with respect to a 
Code Sec. 965 inclusion were “limited to those taxes in 
proportion to the taxable portion of the Code Sec. 965 
inclusion.”102

Treasury regulations under Code Sec. 965(g) ex-
tended this foreign tax credit haircut to “the applicable 
percentage of any foreign income taxes attributable to a 
distribution of Code Sec. 965(a) previously taxed earn-
ings and profits or Code Sec. 965(b) previously taxed 
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earnings and profits.”103As a result of this rule, if a U.S. 
shareholder pays foreign withholding taxes on a distribu-
tion of Code Sec. 965 PTEP, the U.S. shareholder’s for-
eign tax credit is subject to a Code Sec. 965(g) haircut.104 
Withholding taxes properly attributable to a distribution 
of Code Sec. 965 PTEP, are creditable subject to the 
Code Sec. 965(g) haircut.

Although the Code Sec. 965 transition tax applied 
in 2017 and 2018, well before the enactment of the 
CAMT, the Code Sec. 965(g) foreign tax credit haircut 
continues to have ongoing relevance to the extent it 
applies to foreign withholding taxes on distributions of 
Code Sec. 965 PTEP. There is no textual basis in Code 
Sec. 59(l) for applying the Code Sec. 965(g) haircut to 
foreign withholding taxes on dividends that are treated 
as Code Sec. 965 PTEP distributions in the regular tax 
system.

The policy considerations are inconclusive, but given 
the constraints of the statute, they do not weigh in 
favor of applying Code Sec. 965(g) in the CAMT. The 
original earnings from which a Code Sec. 965 PTEP 
distribution is paid were not included in AFSI (because 
the CAMT did not exist in 2017 or 2018), and, as-
suming the payor is a CFC, the distribution itself is 
likewise excluded from AFSI under Notice 2024-10. 
As in the case of Code Sec. 245A(d), one could argue 
that no foreign tax credit should be allowed for a with-
holding tax to the extent the CFC earnings were not 
subject to the CAMT. But this result seems precluded 
by the statute: even if Code Sec. 965(g) could be ex-
tended to the CAMT, it would require a haircut, not a 
complete disallowance. Furthermore, as noted above, 
Treasury and IRS rejected a tracing approach to CFC 
earnings in Notice 2024-10. The reduced tax rate of 
Code Sec. 965 seems irrelevant in the context of the 
CAMT, and the best defense of applying Code Sec. 
965(g) in the CAMT would be that the CAMT for-
eign tax credit should be no broader than the regular 
foreign tax credit. But this proposition itself is difficult 
to defend because the CAMT foreign tax credit is in 
many ways broader than the regular foreign tax credit, 
including most prominently the absence of a Code Sec. 
904 limitation.

3. Suspension of Credit for Taxes Separated 
from Income
a) Code Sec. 909: splitter transactions. In the case of a 
“foreign tax credit splitting event,” Code Sec. 909 pro-
vides a foreign income tax that has been paid or accrued 
by the taxpayer is not taken into account “for purposes 

of this title” until the “related income” is taken into 
account by the taxpayer. A “foreign tax credit splitting 
event” is an arrangement where the income associated 
with the tax is taken into account by a related party 
other than the payor of the tax for U.S. tax purposes.105 
Code Sec. 909 was enacted in the Education, Jobs, and 
Medicaid Assistance Act of 2010 to “prevent the sep-
aration of creditable foreign taxes from the associated 
foreign income.”106 Prior to its enactment, Treasury 
had struggled to prevent similar splitting arrange-
ments, which they saw as an abusive attempt to cir-
cumvent Code Sec. 904.107 In 2006, to “address the 
inappropriate separation of foreign income taxes from 
the income on which the tax was imposed,” Treasury 
issued proposed regulations regarding the allocation of 
legal liability for a tax that is imposed on the com-
bined income of two or more persons.108 These provi-
sions were put in place in the context of the pre-2017 
international tax system, which generally permitted 
taxpayers to defer U.S. tax on CFC earnings until such 
earnings were repatriated. Treasury and Congress were 
concerned that taxpayers could achieve inappropriate 
results by selectively pulling foreign income taxes into 
the U.S. system while deferring U.S. tax on the related 
foreign income.109

The CAMT statute does not provide a clear textual 
basis for suspending foreign income taxes described 
in Code Sec. 909 from the CAMT foreign tax credit. 
Code Sec. 909 does not deny that a foreign income tax 
has been paid or accrued; it merely does not permit the 
tax “to be taken into account” before the related in-
come has been taken into account. It is possible that 
the phrase “taken into account” could be interpreted as 
meaning that the foreign income tax has not been “paid 
or accrued” if it is suspended under Code Sec. 909. In 
that case, a foreign income tax could arguably be consid-
ered paid or accrued by the taxpayer for purposes of the 
CAMT at the time that the “related income” is included 
by the taxpayer. Likewise, it is possible to read the state-
ment in Code Sec. 909(a) that suspended taxes are not 
taken into account “for purposes of this title” as encom-
passing the CAMT statute; that is, the tax is not paid or 
accrued for CAMT purposes since Code Sec. 59(l) falls 
under the same title.

Even if Code Sec. 909 could be interpreted as a legis-
lative gloss on the meaning of “paid or accrued,” there 
is no policy rationale for applying Code Sec. 909 to the 
CAMT. In the CAMT, CFC income is included in the 
AFSI of the U.S. shareholder when earned through the 
pro rata share adjustment. The taxpayer has no ability 
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to “split” the foreign tax from the related income and 
defer U.S. tax on such income.110 Further, as noted 
above, part of the policy rationale of Code Sec. 909 
appears to be driven by concerns that taxpayers were 
undermining Code Sec. 904 by taking foreign taxes 
into account without subjecting the related income to 
U.S. tax.111 As discussed above, the cross-crediting lim-
itations of Code Sec. 904 are not a policy concern of 
the CAMT. More fundamentally, the CAMT does not 
permit taxpayers to defer U.S. tax on foreign income 
in a manner similar to the pre-2018 international tax 
system.

4. Reduction in Credit to Reflect Base 
Differences
a) Code Sec. 901(m): reduction in foreign taxes fol-
lowing a covered asset acquisition. Code Sec. 901(m) 
denies a foreign tax credit for the disqualified portion 
of any foreign income tax paid or accrued in connec-
tion with a covered asset acquisition. A covered asset 
acquisition is a transaction that results in an increase 
in the basis of an asset for U.S. tax purposes without 
a corresponding increase to the basis of such asset for 
foreign income tax purposes, such as a qualified stock 
purchase with a Code Sec. 338 election, an acquisition 
of a partnership interest with a Code Sec. 754 election 
in effect, and a purchase of an entity treated as a disre-
garded entity for U.S. federal tax purposes.112 Code Sec. 
901(m) measures the “disqualified portion” of foreign 
taxes based on the aggregate basis differences for all rele-
vant foreign assets (i.e., differences between the basis for 
U.S. and foreign tax purposes), divided by the foreign 
income tax base.113

Congress intended for Code Sec. 901(m) to apply to 
transactions that resulted in the creation of an additional 
asset basis eligible for cost recovery for U.S. tax purposes 
without a corresponding increase in the basis of such as-
sets for foreign tax purposes.114 These transactional tech-
niques could be used to enhance the U.S. foreign tax 
credit. As a result of the difference in asset basis for U.S. 
and foreign tax purposes, depreciation and amortization 
deductions for U.S. tax purposes were enhanced as com-
pared to foreign tax purposes. Foreign taxes therefore 
would be high as compared to the income taken into ac-
count for U.S. tax purposes.115 Prior to 2018, these trans-
actions could be used to selectively pull foreign income 
taxes into the U.S. system while otherwise deferring for-
eign income.

The CAMT statute does not provide a clear textual 
basis for disallowing foreign income taxes described 
in Code Sec. 901(m) from the CAMT foreign tax 
credit. Code Sec. 901(m) does not provide that a for-
eign tax is “not treated as a tax,” nor does it state 
that the foreign tax is not “paid or accrued by” the 
taxpayer.

In addition, the policy rationale in favor of applying 
Code Sec. 901(m) to the CAMT foreign tax credit is 
weak. At a high level, the concern underlying Code Sec. 
901(m) is that due to a mismatch of the U.S. and for-
eign tax base, foreign taxes are high as compared to the 
amount of income included for U.S. tax purposes. In an 
idealized item-by-item foreign tax credit, there would be 
no foreign tax credit to the extent the foreign tax exceeds 
the U.S. tax on a particular item. This policy concern 
is a concern about cross-crediting, and as we have seen, 
cross-crediting is not a concern of the CAMT foreign 
tax credit.

Nonetheless, if covered asset acquisitions could be 
employed to generate foreign tax credits in an artifi-
cial way through structured transactions, one might 
consider whether a limitation is needed to protect 
the CAMT tax base. However, the transactional tech-
niques targeted by Code Sec. 901(m) are of much less 
relevance in the context of the CAMT. The CAMT 
provides for tax depreciation on Code Sec. 168 pro-
perty, but it does not provide for Code Sec. 197 am-
ortization of intangible property.116 It is possible that 
there could be a mismatch between the U.S. and for-
eign tax base in the CAMT as a result of Code Sec. 168 
depreciation from a covered asset acquisition, but it 
seems more likely that the more meaningful tax benefit 
targeted by Code Sec. 901(m) arose from mismatches 
resulting from the amortization of intangible property 
(including goodwill) under Code Sec. 197 rather than 
tangible property.

In light of the statutory hurdles, the weak policy basis, 
and the complexity of Code Sec. 901(m) itself, there is 
little to recommend applying Code Sec. 901(m) to the 
CAMT foreign tax credit.

b) Code Sec. 901(e): reduction in foreign taxes on  
foreign mineral income. Code Sec. 901(e) limits the 
credits available for foreign taxes imposed on foreign 
mineral income for taxpayers using percentage depletion 
under Code Sec. 613. As background, Code Sec. 613 
provides a percentage-based deduction for certain mines 
and other natural deposits as opposed to cost-depletion 
deductions under Code Sec. 611.117 Code Sec. 901(e)  
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“reduces” the amount of creditable tax to the extent (i) 
the foreign tax exceeds the U.S. tax on the foreign min-
eral income or (ii) the extent to which the U.S. tax on 
the foreign mineral income computed using the cost-de-
pletion deduction exceeds the U.S. tax on the foreign 
mineral income computed using the percentage-deple-
tion deduction.118

As with other limitations on cross-crediting high-taxed 
income against low-taxed income, Code Sec. 901(e) was 
enacted in 1969 to address situations where the foreign 
tax on the same income would almost always be higher 
than the U.S. tax.119 Because foreign countries typically 
did not allow for percentage depletion, foreign taxes were 
imposed on a tax base that was larger than the amount 
of income recognized for U.S. federal tax purposes. The 
result was that the foreign tax rate was enhanced, when 
seen from a U.S. perspective.120 Congress thus deemed it 
an “impermissible benefit” to allow that foreign tax that 
was computed without regard to percentage depletion to 
reduce income from activities that were not related to the 
mineral income.121

Code Sec. 901(e) provides that “the amount of any” 
foreign income tax “which would (but for [Code Sec. 
901(e)]) be allowed under [Code Sec. 901(b)]” is 
reduced to reflect the limitation described above. The 
language does not state that the disallowed amount is 
“not treated as a tax,” and the reference to Code Sec. 
901(b), which defines the amount “allowed as the 
credit under [Code Sec. 901(a)]” could be interpreted 
as a disallowance of a credit rather than part of the def-
inition of a foreign income tax. In any event, the policy 
considerations strongly militate against applying Code 
Sec. 901(e) to the CAMT foreign tax credit. The policy 
animating Congress to enact Code Sec. 901(e) was a 
policy against crediting high-taxed foreign mineral 
income against unrelated low-taxed income. There is 
no discernible policy in the CAMT foreign tax credit 
against such cross-crediting. Furthermore, because 
financial accounting does not use percentage deple-
tion, the specific policy concern underlying Code Sec. 
901(e) is absent in the CAMT. For these reasons, Code 
Sec. 901(e) should not be extended to the CAMT for-
eign tax credit.

5. Limitations Reflecting U.S. Foreign Policy
a) Code Sec. 901(j). Code Sec. 901(j) disallows a credit 
for foreign taxes paid on income attributable to certain 

blacklisted countries. Blacklisted countries—currently 
North Korea, Iran, Syria, and Sudan—include those 
with no diplomatic relations with the United States, 
with governments the United States does not recognize, 
or those that have been designated as providing support 
for international terrorism.122

Enacted in the Omnibus Budget Reconciliation Act 
of 1986, the legislative history behind Code Sec. 901(j) 
is scant. Self-evidently, however, its purpose is to deny 
foreign tax credits for taxes paid to foreign countries or 
regimes to which the U.S. government has strong foreign 
policy objections.123

Because Code Sec. 901(j) does not state that the for-
eign tax is “not treated as a tax” or that the tax is not 
“paid or accrued by” the U.S. person, the statutory basis 
for applying Code Sec. 901(j) to the CAMT foreign tax 
credit in Code Sec. 59(l) is uncertain. The policy basis 
for Code Sec. 901(j), however, is rooted in foreign policy, 
not tax policy. Although the drafters of the CAMT left 
no evidence as to their views of Code Sec. 901(j), one 
suspects that the U.S. foreign policy concerns that ani-
mated Code Sec. 901(j) in the regular foreign tax credit 
are equally strong as applied to the CAMT foreign tax 
credit.

b) Code Sec. 908. The anti-boycott rules include a pro-
vision, Code Sec. 908, which “reduces the amount of the 
Code Sec. 901 credit” for deemed taxes paid under Code 
Sec. 960 by the amount of the Code Sec. 901 credit 
multiplied by the “international boycott factor.” The in-
ternational boycott factor, determined under Code Sec. 
999, is based on the operations of a taxpayer in countries 
participating in “an international boycott” (identified in 
a list published by Treasury quarterly).

The anti-boycott rules grew out of concerns in the 
1970s over the growing oil wealth of Middle Eastern 
countries that boycotted Israel and the increase in related 
restrictions on U.S. businesses.124 In an effort to deny 
tax incentives to taxpayers “engag[ing] in misconduct,” 
Congress enacted Code Sec. 908 in 1976, along with 
Code Sec. 999 and other provisions that limited deferral 
of CFC income earned in boycott countries and denied 
benefits of the domestic international sales corporation 
incentive.125

As with Code Sec. 901(j), the CAMT statute does not 
provide explicit or implicit reference to the anti-boycott 
rules, but the policy concerns surrounding Code Sec. 
908 seem equally relevant in the CAMT context.
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