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RELEVANT INTERNATIONAL AND DOMESTIC LAW

International anti-corruption conventions
Ko which international anti-corruption conventions is your country a 
signatory)

The United States is a signatory to and has ratiDed the Organisation for Economic 
Co-operation and ,evelopment Anti-Bribery Convention (the OEC, Convention)z the 
Organi’ation of American StatesF (OAS) Inter-American Convention against Corruptionz 
and the United Nations Convention against Corruption (UNCAC)z all with reservations or 
declarations. The most signiDcant reservations involve declining to speciDcally provide the 
private right of action envisioned by the UNCAC and not applying the illicit enrichment 
provisions of the OAS Convention.

The United States is also a signatory to the Council of Europe Criminal Law Convention (the 
Criminal Convention)z but has not ratiDed it.

Law stated - 6 December 2024

Foreign and domestic bribery laws
Identify and describe your national laws and regulations prohibiting 
bribery of foreign public o,cials qforeign bribery laws’ and domestic 
public o,cials qdomestic bribery laws’(

US law criminalises bribery of foreign and domestic public o1cials.

The principal US law prohibiting bribery of foreign public o1cials is the 7oreign Corrupt 
Practices Act (7CPA)z 85 United States Code (USC) sections 39mz 39dd-8z 39dd-2z 39dd-4 
and 39ffz enacted in 8J33. The principal law prohibiting bribery of domestic federal o1cials 
is 89 USC section 208z enacted in 8J62z though a number of other federal fraud-related 
statutes are also used in bribery prosecutionsz including 89 USC section 84q8 (mail fraud)z 
89 USC section 84q4 (wire fraud)z 89 USC section 84q6 (honest services fraud)z and 89 USC 
section 666 (theft or bribery concerning federal funds). In additionz each US state has laws 
criminalising bribery of their respective state o1cials.

There are no implementing regulations for either the 7CPA or the federal domestic bribery 
statutez other than the regulations governing the ,epartment of –usticeFs (,O–) 7CPA opinion 
procedurez under which the ,O– issues non-precedential opinions regarding its intent to take 
enforcement action in response to speciDc in:uiries. (See 29 C7R Part 90.)

On 4 –uly 2020z the ,O– and the Securities and Exchange Commission (SEC) released 
a second edition of the Resource Guide to the US 7CPA (the Guide)z which the agencies 
originally released in November 2082. The Guide summarises the key aspects of the 7CPAz 
sets out the agenciesF positions related to interpretation of statutory provisions and relevant 
legal principlesz and discusses the agenciesF enforcement policies and prioritiesz including as 
to the re:uirements and beneDts of an effective 7CPA compliance programme and related 
controls.

Overallz the second edition of the Guide does not substantially change the agenciesF positions 
on the interpretation of the 7CPA or their enforcement priorities. Ratherz the new edition 
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is an update that accounts for almost eight years of developments ‘ including some 
international developments ‘ since the originalFs issuance. As stated in the GuideFs new 
7oreword[ ]“a”lthough many aspects of the Guide continue to hold true todayz the past eight 
years have also brought new casesz new lawz and new policiesFz including ]new case law on 
the deDnition of the term jforeign o1cial; under the 7CPAz the 'urisdictional reach of the 
7CPAz and the 7CPAFs foreign written laws a1rmative defenseF. The 7oreword notes that 
the update also ]addresses certain legal standardsz including the mens rea re:uirement and 
statute of limitations for criminal violations of the accounting provisionsFH ]re•ects updated 
dataz statisticsz and case examplesFH and ]summarises new policies applicable to the 7CPA 
that have been announced in the ,O–Fs and SECFs continuing efforts to provide increased 
transparencyF.

On 8q ,ecember 2024z the United States passed the 7oreign Extortion Prevention Act (7EPA)z 
89 USC section 8452z which explicitly criminalises the solicitation or receipt of bribes by 
a foreign o1cial from persons or entities sub'ect to the 7CPA. 7EPA borrows many key 
concepts from the 7CPAz including as to 'urisdictional re:uirements and certain elements 
of the offence. 7EPAz howeverz deDnes ]foreign o1cialF more broadly than the 7CPAz covering 
former o1cialsz entities owned by o1cialsz immediate family members of o1cialsz close 
associates of o1cialsz and o1cials-elect included (persons Vselected to beV foreign o1cials).

Law stated - 6 December 2024

Successor liability
Can a successor entity be held liable for violations of foreign and 
domestic bribery laws by the target entity that occurred prior to the merger 
or acHuisition)

It is a well-established principle of US law that ac:uiring companies generally assume 
the civil and criminal liabilities of the companies they ac:uirez including liabilities under 
statutes such as the 7CPA and 89 USC section 208(b). US enforcement authorities view 
successor liability as an integral component of corporate law thatz among other thingsz 
prevents companies from avoiding liabilities through reorganisation.

Successor liability does notz howeverz create liability where none existed before. 7or examplez 
where a company ac:uires a foreign entity that was not previously sub'ect to the 7CPAz the 
ac:uirer cannot be held retroactively liable under the 7CPA for improper payments that the 
ac:uired entity may have made prior to the ac:uisition ‘ though it could face liability for such 
conduct under applicable foreign laws.

The protection offered by this principle is limited in scope. 7or instancez if the improper 
conduct continues following the ac:uisition of a company not previously sub'ect to the 7CPAz 
it could create 7CPA or related criminal liability for the new combined company in the US.

Although there are no fail-safe means of avoiding successor liabilityz in October 2024z the 
,O– issued a new Mergers & Ac:uisitions (M&A) Safe Warbor Policy (described later in 
this chapter)z under which companies may :ualify for a presumption of a declination if 
they voluntarily self-disclose to the ,O– misconduct discovered during pre- and post-due 
diligencez sub'ect to certain re:uirements.

Law stated - 6 December 2024
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Civil and criminal enforcement
Is there civil and criminal enforcement of your country‘s foreign and 
domestic bribery laws)

There is civil and criminal enforcement of the 7CPA and criminal enforcement of the primary 
domestic bribery statutez 89 USC section 208(b). 

Law stated - 6 December 2024

Out-of-court disposal and leniency
Can enforcement matters involving foreign or domestic bribery be 
resolved through plea agreementsA settlement agreementsA prosecutorial 
discretion or similar means without a trial) Is there a mechanism for 
companies to disclose violations of domestic and foreign bribery laws in 
ejchange for lesser penalties)

7oreign bribery

7CPA enforcement matters involving corporations are most often resolved without a trial 
through plea agreementsz civil administrative actions and settlement agreementsz such 
as deferred prosecution agreements (,PAs) and non-prosecution agreements (NPAs). As 
a matter of prosecutorial discretionz some investigations or disclosures are not pursued. 
Although still a fairly rare occurrencez an increase in the number of individuals prosecuted 
has resulted in more defendants holding out for 'ury verdicts in recent years. In 202qz two 
individuals were convicted at trial for 7CPA offences.

The 7CPA does not re:uire self-reporting of 7CPA violations. Woweverz under US securities 
lawsz including the Sarbanes-Oxley Act (SOX)z corporations are sometimes re:uired to 
disclose improper payments or internal investigations into possible improper paymentsz 
thereby effectively notifying or reporting to the government. 7ollowing the enactment of 
SOXz the number of voluntary disclosures of actual or suspected 7CPA violations sharply 
increased.

Enforcement authorities encourage voluntary disclosure of actual or suspected violations 
and publicly assert that voluntary disclosurez and subse:uent cooperation with enforcement 
authoritiesz may in•uence the decision as to whether to bring an enforcement actionz the 
scope of any government investigationz and the choice of penalties sought to be imposed. In 
shortz voluntary disclosure can result in more lenient treatment than if the government were 
to learn of the violations from other sources. The beneDts of voluntary disclosurez howeverz 
are not statutorily guaranteed.

In 2086z the ,O– began experimenting with a more formal system of incentives to encourage 
voluntary disclosures. On 5 April 2086z the ,O– launched a one-year 7CPA enforcement 
pilot programme that provided incentives for companies to self-report potential 7CPA-related 
misconduct. 7or a company to be eligible to participatez the ,O– re:uired[

K a voluntary self-disclosure ]prior to an imminent threat of disclosure or government 
investigationFH
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K full cooperation with the ,O–Fs subse:uent investigation (including the disclosure of 
]all facts related to involvement in the criminal activity by the corporationFs o1cersz 
employeesz or agentsF)H

K the taking of appropriate remediation measuresH and

K the disgorgement of all proDts resulting from the 7CPA violations.

If a company took all these stepsz the 7raud Section stated that it ]may accord up to a 50 
per cent reduction off the bottom end of the Sentencing Guidelines Dne rangeFz the entity 
]generally should not re:uire appointment of a monitorF and the ,O– would ]consider a 
declination of prosecutionF. The pilot programme was revised and codiDed as part of an 
o1cial 7CPA Corporate Enforcement Policy addition to the US AttorneysF Manual on 2J 
November 2083. The policy signiDcantly strengthened the incentives provided to companies 
who satisDed the self-reporting re:uirements[ instead of a promise that the ,O– would 
]considerF a declinationz these companies could rely on a ]presumptionF of declination in 
all cases that did not involve ]aggravating circumstancesFz such as misconduct by senior 
executivesz pervasive wrongdoing within the companyz signiDcant proDts stemming from the 
corruption or criminal recidivism.

On 23 –anuary 2024z the ,O– issued its revised Corporate Enforcement and $oluntary 
Self-,isclosure Policy (CEP)z which supersedes the 7CPA Corporate Enforcement Policy and 
applies on a prospective basis ]to all 7CPA cases nationwide and all other corporate criminal 
matters handled by the Criminal ,ivisionF. The CEP formalises the ,O–Vs practice of applying 
the 7CPA Corporate Enforcement Policy on a division-wide basis.

"hile the ,O–Vs three fundamental standards for companies remain the same ‘ voluntary 
self-disclosurez full cooperation with the ,O–Fs investigationz and timely and appropriate 
remediation ‘ the CEP enhances potential beneDts in certain circumstances. 7irstz under 
the CEPz even companies with aggravating circumstances may :ualify for a declination if 
self-disclosure was made ]immediately upon the company becoming aware of the allegation 
of misconductFH the company had an effective compliance programme which enabled the 
identiDcation of the misconductH and the company provided ]extraordinary cooperationF in 
the ,O– investigation and undertook ]extraordinary remediationF. Secondz if a company is 
ineligible for a declinationz the CEP offers added incentives to companies to self-disclosez 
fully cooperatez and effectively remediatez including larger reductions in the criminal Dnes. 
Thirdz companies that do not self-disclose can obtain a larger Dne reduction than was 
available under the previous policy.

,omestic bribery

,omestic bribery charges may also be resolved through plea and settlement agreements 
based on prosecutorial discretion.

Law stated - 6 December 2024

FOREIGN BRIBERY

Legal framework
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Describe the elements of the law prohibiting bribery of a foreign public 
o,cial(

The 7oreign Corrupt Practices Act (7CPA) prohibits a covered person or entity from corruptly 
committing any act in furtherance of an offerz paymentz promise to pay or authorisation of 
an offerz payment or promise of money or anything of value to[

K any foreign o1cial (iez any non-US o1cial)H 

K any foreign political party or party o1cialH

K any candidate for foreign political o1ceH or

K any other person acting in an o1cial capacity for or on behalf of a foreign government.

The covered person must act while ]knowingF that the payment or promise to pay will be 
passed on to one of the abovez for the purpose of obtaining or retaining businessz or directing 
business to any person via[

K in•uencing an o1cial act or decision of that personH

K inducing that person to do or omit to do any act in violation of his or her lawful dutyH

K inducing that person to use his or her in•uence with a foreign government to affect 
or in•uence any government act or decisionH or

K securing any improper advantage.

See 85 USC sections 39dd-8(a)z 39dd-2(a) and 39dd-4(a).

–urisdiction

–urisdiction exists over[

8. US persons and companies acting anywhere in the worldH

2. companies listed on US stock exchanges (issuers) and their agents and employeesH 
and

4. non-US persons and companiesz or anyone acting on their behalfz whose actions take 
place in whole or in part while in the territory of the US.

Prohibited acts

Prohibited acts include promises to payz even if no payment is ultimately made. 
The prohibitions also apply to improper payments made indirectly by third parties or 
intermediariesz even without explicit direction by the principal.

Corrupt intent

]Corrupt intentFz described in the legislative history as ]connoting an evil motive or purposeFz 
is readily inferred from[

8. the circumstancesH
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2. from the existence of a :uid pro :uoH

4. from conduct that violates local lawH and

q. from surreptitious behaviour.

Improper advantage

Added to the statute following ratiDcation of the Organisation for Economic Co-operation 
and ,evelopment Anti-Bribery Convention (the OEC, Convention)z an ]improper advantageF 
does not re:uire an actual action or decision by a foreign o1cial.

Business purpose

A US court has conDrmed that the ]business purposeF element (to obtain or retain business) 
is to be construed broadly to include any beneDt to a company that will improve its business 
opportunities or proDtability.

7oreign Extortion Prevention Act

7EPA prohibits foreign o1cials from corruptly demandingz seekingz receivingz acceptingz 
or agreeing to receive or accept anything of value in return for being in•uenced in the 
performance of any o1cial act or decision. This section and the subse:uent sections will 
refrain from discussing the elements of 7EPA given that it criminalises the conduct of foreign 
o1cialsz rather than corporations or individuals covered by the 7CPA.

Law stated - 6 December 2024

De:nition of a foreign public o;cial
Wow does your law deGne a foreign public o,cialA and does that deGnition 
include employees of state-owned or state-controlled companies)

The 7CPA deDnes a ]foreign o1cialF as[

V“A”ny o1cer or employee of or any person acting in an o1cial capacity for or on behalf of 
... a foreign government or any departmentz agencyz or instrumentality thereofz or of a public 
international organi’ation.V

This deDnition can include part-time workers and unpaid workersz as well as anyone 
acting under a delegation of authority from the government to carry out government 
responsibilities.

"hether employees of state-owned or state-controlled companies are considered ]foreign 
o1cialsF under the 7CPA depends on the employing entityFs status as a government 
]instrumentalityF. US courts have held that determining whether an entity is a government 
]instrumentalityF for the purposes of the 7CPA re:uires a ]fact-speciDc analysisF. In United 
States v Esquenaziz 352 7.4d J82 (88th Cir. 208q)z the US Court of Appeals for the Eleventh 
Circuit ‘ the only federal appellate court to have considered the issue ‘ set forth a two-part 
test for making such a determination[ An entity is an ]instrumentalityF if it is controlled by the 
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government of a foreign country and performs a function that the controlling government 
treats as its own. The court then outlined a list of non-exhaustive factors that ]may be relevant 
to deciding the issueF.

7irstz to determine if the government of a foreign country controls an entityz courts and 'uries 
should look to[

K the governmentFs formal designation of the entityH

K whether the government has a ma'ority interest in the entityH

K the governmentFs ability to hire and Dre the entityFs principalsH

K the extent to which the government proDts or subsidises the entityH and

K the length of time these indicia have existed.

Secondz to determine whether an entity performs a function that the government treats as 
its ownz courts and 'uries should consider[

K whether the entity has a monopoly over the functionH

K whether the government subsidises costs associated with the entity providing 
servicesH

K whether the entity provides services to the publicH and

K whether the public and the government perceive the entity to be performing a 
governmental function.

The 7CPA also applies to ]any foreign political party or o1cial thereof or any candidate for 
foreign political o1ceF.

Law stated - 6 December 2024

Gifts, travel and entertainment 
Ko what ejtent do your anti-bribery laws restrict providing foreign o,cials 
with giftsA travel ejpensesA meals or entertainment)

The 7CPA criminalises providing ]anything of valueF ‘ including giftsz travel expensesz meals 
and entertainment ‘ to foreign o1cialsz where all the other re:uisite elements of a violation 
are met.

In additionz less obvious items provided to ]foreign o1cialsF can violate the 7CPA. These 
include[

K in-kind contributionsH

K investment opportunitiesH

K subcontractsH

K stock optionsH

K positions in 'oint venturesH

K favourable contractsH and

K business opportunities.
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The 7CPA includes an a1rmative defenceH howeverz for reasonable and genuine expenses 
that are directly related to product demonstrationsz tours of company facilities or ]the 
execution or performance of a contractF with a foreign government or agency. The defendant 
bears the burden of proving the elements of the asserted defence.

Guidance issued by the ,epartment of –ustice (,O–) and the Securities and Exchange 
Commission (SEC) underscores that anti-bribery violations re:uire a corrupt intent and 
states that[ ]“I”t is di1cult to envision any scenario in which the provision of cups of coffeez 
taxi farez or company promotional items of nominal value would ever evidence corrupt intent.F

The guidance also notes thatz under appropriate circumstancesz the provision of beneDts 
such as business class airfare for international travelz modestly priced dinnersz or tickets to 
a baseball game or a play would not create an 7CPA violation.

Law stated - 6 December 2024

Facilitating payments
Do the laws and regulations permit facilitating or 5grease‘ payments to 
foreign o,cials)

The 7CPA permits ]facilitatingF or ]greaseF payments to foreign o1cials. This narrow exception 
applies to payments to expedite or secure the performance of ]routine governmental 
action“s”Fz which are speciDcally deDned to exclude actions involving the exercise of 
discretion. As suchz the exception generally applies only to small payments used to[

K expedite the processing of permitsz licences or other routine documentationH

K the provision of utilityz police or mail servicesH or

K the performance of other non-discretionary functions.

Law stated - 6 December 2024

Payments through intermediaries or third parties
In what circumstances do the laws prohibit payments through 
intermediaries or third parties to foreign public o,cials)

The 7CPA prohibits making payments through intermediaries or third parties while ]knowingF 
that all or a portion of the funds will be offered or provided to a foreign o1cial. ]/nowledgeF in 
this context is statutorily deDned to be broader than actual knowledge[ a person is deemed 
to ]knowF that a third party will use money provided by that person to make an improper 
payment or offer if he or she is aware ofz but consciously disregardsz a ]high probabilityF that 
such a payment or offer will be made.

The ,O– and the SEC have identiDed several ]red •agsF ‘ circumstances thatz in their viewz 
suggest such a ]high probabilityF of a payment ‘ and in recent yearsz the vast ma'ority of 
7CPA-related enforcement actions involve third-party intermediaries.

Law stated - 6 December 2024
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Individual and corporate liability
Can both individuals and companies be held liable for bribery of a foreign 
o,cial)

Both individuals and companies can be held liable for bribery of a foreign o1cial. A 
corporation may be held liable (even criminally) for the acts of its employees in certain 
circumstancesz generally where the employee acts within the scope of his or her duties and 
for the corporationFs beneDt. A corporation may be found liable even when an employee is notz 
and vice versa. In recent yearsz the ,O– has increasingly made the prosecution of individuals 
a cornerstone of its 7CPA enforcement strategy.

Law stated - 6 December 2024

Private commercial bribery
Ko what ejtent do your foreign anti-bribery laws also prohibit private 
commercial bribery)

The 7CPAFs anti-bribery provisionsz 85 USC sections 39dd-8(a)z 39dd-2(a) and 39dd-4(a)z 
do not apply to private commercial bribery. Woweverz in negotiated settlements with public 
companiesz US enforcement authorities have asserted that the failure to accurately record 
commercial bribes resulted in inaccurate books and records and an inade:uate system of 
internal accounting controls in violation of the 7CPAFs accounting provisions.

In additionz domestic and foreign commercial bribery may violate other federal and state 
laws. 7or examplez the Travel Actz 89 USC 8J52z criminalises the use of interstate or foreign 
travel and the US mail for the purpose of engaging in certain speciDed unlawful activitiesz 
including state commercial bribery.

Law stated - 6 December 2024

Defences
6hat defences and ejemptions are available to those accused of foreign 
bribery violations)

The 7CPA includes two a1rmative defences referred to as ]local law defenceF and the 
]reasonable and bona Dde business expenditure defenceF.

The local law defence re:uires the defending party to prove that ]the paymentz giftz offerz 
or promise of anything of value that was madez was lawful under the written laws and 
regulations of the foreign o1cialFsz political partyFsz party o1cialFsz or candidateFs countryF.

The reasonable and bona Dde business expenditure defence re:uires the defendant to 
establish that the expenses are directly related to demonstrations of products or servicesz 
tours of company facilities or ]the execution or performance of a contractF with a foreign 
government or agency.

In additionz the 7CPA includes an exception for ]facilitating paymentsF. This narrow exception 
applies to payments to expedite or secure the performance of ]routine governmental 
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action“s”Fz which are speciDcally deDned to exclude actions involving the exercise of 
discretion. As suchz the exception generally applies only to small payments used to expedite 
the processing of permitsz licencesz or other routine documentationH the provision of utilityz 
police or mail servicesH or the performance of other non-discretionary functions.

In additionz common law defences are available consistent with US law.

Law stated - 6 December 2024

Agency enforcement
6hat government agencies enforce the foreign bribery laws and 
regulations)

Both the ,O– and the SEC have 'urisdiction to enforce the anti-bribery provisions of the 7CPA. 
The ,O– has the authority to enforce the 7CPA criminally andz in certain circumstancesz 
civilly. The SECFs enforcement authority is limited to civil penalties and remedies for violations 
by issuers of certain types of securities regulated by the SEC.

Law stated - 6 December 2024

Patterns in enforcement
Describe any recent shifts in the patterns of enforcement of the foreign 
bribery rules(

The pace of enforcement over the past year was below historical highsz but re•ects an 
increase in the number of total resolved 7CPA enforcement actions from recent years (from 
86 in 2022z to 85 in 2024z to 28 in 202q). SpeciDcallyz there was an increase in the number 
of resolved actions against individuals (from four in 2022z to one in 2024z to nine in 202q to 
date) while the corporate enforcement pace has remained relatively consistent with recent 
years (from 82 in 2022z to 8q in 2024z to 82 in 202q to date).

The pace of announced resolutions in 202q to date shows varying trends between the ,O– 
and the SEC. The 86 dispositions resolved to date by the ,O– place the agency within range 
of pre-covid-8J activity levels and exceeds the number of settlements in 2022 and 2024. 
On the other handz the SECFs Dve dispositions to date represent a historically low number of 
7CPA resolutions.

In additionz the ,O– and SEC continue to open and investigate 7CPA-related matters. In 
202qz the ,O– and SEC publicly disclosed opening a total of seven 7CPA-related enforcement 
actionsz three of which have already been resolved. 7or 2025 and beyondz it will be interesting 
to see whether 7CPA actions lead to 7EPA actions and vice versa.

Law stated - 6 December 2024

Prosecution of foreign companies
In what circumstances can foreign companies be prosecuted for foreign 
bribery)
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A foreign company that is listed on a US stock exchange or that raises capital through US 
capital marketsz and is thus an ]issuerFz may be prosecuted for violations of the anti-bribery 
provisions if it uses any instrumentality of US commerce in taking any action in furtherance 
of a payment or other act prohibited by the 7CPA.

Any foreign person or foreign companyz whether or not an ]issuerFz may be prosecuted under 
the 7CPA if it commits (either directly or indirectly) any act in furtherance of an improper 
payment ]while in the territory of the United StatesF.

Guidance from the ,O– and the SEC also asserts that a foreign company may be held 
liable for aiding and abetting an 7CPA violation (89 USCz section 2z or 85 USC sections 
39t(e) and u-4(a)) or for conspiring to violate the 7CPA (89 USCz section 438)z even if the 
foreign company did not take any act in furtherance of the corrupt payment while in the 
territory of the US. In conspiracy casesz the US generally has asserted 'urisdiction over all the 
conspirators where at least one conspirator is an issuer or a domestic concernz or commits 
a reasonably foreseeable overt act within the US.

Law stated - 6 December 2024

Sanctions
6hat are the sanctions for individuals and companies violating the foreign 
bribery rules)

Criminal and civil penalties may be imposed on both individuals and corporations for 
violations of the 7CPAFs anti-bribery provisions.

Criminal penalties for wilful violations

Corporations can be Dned up to USS2 million per anti-bribery violation. Actual Dnes can 
exceed this maximum under alternative Dne provisions of the Sentencing Reform Act (89 
USC section 4538(d))z which allow a corporation to be Dned up to an amount that is the 
greater of twice the gross pecuniary gain or loss from the transaction enabled by the bribe.

Individuals can face Dnes of up to USS800z000 per anti-bribery violation or up to Dve yearsF 
imprisonmentz or both. Likewisez under the alternative Dne provisions of the Sentencing 
Reform Actz individuals may also face increased Dnes of up to USS250z000 per anti-bribery 
violation or the greater of twice the gross pecuniary gain or loss from the transaction enabled 
by the bribe.

Civil penalties

Corporations and individuals can be civilly Dned up to USS80z000 per anti-bribery violation. 
In additionz the SEC or the ,O– may seek in'unctive relief to en'oin any act that violates 
or may violate the 7CPA. The SEC may also order disgorgement of ill-gotten gains and 
assess pre-'udgment interest. In factz in recent yearsz disgorgement has become a common 
component of most 7CPA dispositionsz with the amount disgorged fre:uently exceeding the 
total value of the civil and criminal Dnes imposed.
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On 5 –une 2083z the US Supreme Court issued a unanimous opinion in Kokesh v SECz holding 
that for statute of limitations purposesz the SECFs imposition of disgorgement constitutes a 
penalty under federal law as opposed to an ]e:uitable remedyF and is therefore sub'ect to 
a Dve-year statute of limitations. The restriction on the SECFs ability to seek disgorgement 
outside of the Dve-year window forced a shift in the SECFs enforcement strategies in a range 
of casesz particularly those involving older conduct approaching the end of the statute of 
limitations period or complicated schemes that often re:uire substantial resources and time 
to investigate.

Woweverz the Court in Kokesh speciDcally declined to comment on whether courts have 
the authority to award disgorgement in SEC enforcement proceedings seeking e:uitable 
relief (rather than punitive sanctions) pursuant to 85 USC section 39u(d)(5). In –une 2020z 
the US Supreme Court addressed this outstanding :uestion. In Liu v SECz the Court found 
that the SEC can seek disgorgement as an e:uitable remedy if the award meets certain 
characteristics. As per the CourtFs rulingz a disgorgement award must be distributed to the 
defrauded partiesz based on a theory of individual liabilityz and limited to only the net proDts 
of the fraudulent scheme.

In ,ecember 2028z Congress addressed certain aspects of disgorgement. As part of the 
National ,efense Authori’ation Actz Congress amended section 28(d) of the Securities 
Exchange Act of 8J4q to provide the SEC with explicit authority to seek disgorgement in 
federal court proceedings and to extend the statute of limitations to 80 years in actions 
involving scienter-based violations (iez violations re:uiring a culpable state of mind) in which 
the SEC seeks disgorgement. As suchz parties adverse to the SEC should be mindful of 
the extended statute of limitations for disgorgement in matters involving scienter-based 
violations.

Collateral sanctions

In addition to the statutory penaltiesz Drms mayz upon indictmentz face suspension and 
debarment from US government contractingz loss of export privileges and loss of beneDts 
under government programmesz such as Dnancing and insurance. The SEC and the ,O– also 
generally re:uire companies to implement detailed compliance programmes and appoint 
independent compliance monitors (who report to the US government) or self-monitor for a 
speciDed period in connection with the settlement of 7CPA matters.

Law stated - 6 December 2024

Recent decisions and investigations
Identify and summarise recent landmark decisions or investigations 
involving foreign bribery(

Among other notable developments this past yearz US authorities continued to pursue 
multinational cooperation in their anti-corruption efforts. Notablyz in 202qz South AfricaFs 
National Prosecuting Authority (NPA) participated in two coordinated bribery-related 
resolutions with US authorities. On 80 –anuary 202qz SAP SE (SAP)z a German software 
companyz announced that it had resolved corruption-related charges with the ,O– and 
SECz as well as the NPA in connection with conduct in South Africa and elsewhere. 
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SAP entered a three-year deferred prosecution agreement with the ,O– and accepted 
a cease-and-desist order from the SEC involving the 7CPAFs anti-bribery and accounting 
provisions. Simultaneouslyz the NPA announced a resolution for the same conduct. In 
additionz in ,ecember 202qz the ,O– announced thatz in coordination with prosecutorial 
authorities in South Africaz Mc/insey and Company Africa (Pty) Ltdz a wholly-owned 
subsidiary of the international consulting Drm Mc/insey & Company Incz entered into a 
three-year ,PA to resolve 7CPA-related charges and will pay more than USS822 million in 
connection with a scheme to pay bribes to government o1cials in South Africa. The ,O– 
agreed to credit up to one-half of the Dnes against amounts Mc/insey pays to authorities 
in South Africa in related proceedingsz which were not public at the time of this publication. 
A former Mc/insey senior partner also pleaded guilty in the United States to 7CPA-related 
charges.

In another signiDcant example of cross-border collaborationz on 8 March 202qz Swiss 
international commodities trading company Gunvor SA (Gunvor) entered into a plea 
agreement with the ,O– for conspiracy to violate the 7CPAz resolving allegations of bribery of 
Ecuadorian o1cials in con'unction with oil contracts. Gunvor entered into a parallel resolution 
with the Swiss O1ce of the Attorney General and later settled with EcuadorFs State Attorney 
GeneralFs O1ce.

7urthermorez ,O– enforcement continues to re•ect the importance of voluntary 
self-disclosurez consistent with revisions to its Corporate Enforcement and $oluntary 
Self-,isclosure Policyz announced in –anuary 2024 and described earlier in this chapter. 
7or examplez on 23 August 202qz the ,O– announced that it declined to prosecute Boston 
Consulting Groupz Inc (BCG) despite the fact that it found thatz in coordination with an agentz 
BCG had engaged in a bribery scheme in Angola. In deciding to issue the declinationz the ,O– 
cited BCGFs timely and voluntary self-disclosurez full and proactive cooperationz and timely 
and appropriate remediation effortsz lack of aggravating circumstancesz as well as BCGFs 
agreement to disgorge more than USS8q million.

In October 202qz the ,O– and SEC entered into resolutions with RTX Corp (RTX) and 
Raytheon Company (Raytheon) that involved the Drst imposition of an independent monitor 
since 2022. The ,O– announced two deferred prosecution agreements (,PAs) with 
Raytheon Companyz one of which related to the 7CPA and export control violations the 
other related to defrauding the US government. On the same dayz the SEC announced an 
administrative consent order with RTXz RaytheonVs parent companyz for 7CPA violations. The 
settlements re:uire the appointment of an independent compliance monitor for a period of 
three years. In totalz the two companies will pay more than USS8 billion in Dnesz penaltiesz 
disgorgementz and victim compensation.

US authorities also resolved several enforcement actions against individuals in 202q. One 
example is the multifaceted end to the prosecution of former $itol trader –avier Aguilarz who 
was convicted at trial in 7ebruary 202q of 7CPA and money laundering-related charges and 
later entered into a plea agreement with the ,O– in August 202q on a separate set of 7CPA 
charges. The plea agreement included AguilarFs consent to consolidate remaining charges 
against himz marking the close of his years-long trials. Aguilar faces a maximum prison 
sentence of q0 yearsz as well as a forfeiture of more than USS3 million in criminal proceeds.

In –une and September 202qz respectivelyz the ,O– resolved charges against the O’temel 
brothers for bribing Petrobras o1cials as former executives of 7reepoint Commodities 
LLC. On 2q –une 202qz Gary O’temel pleaded guilty to one count of money laundering. 
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In September 202qz Glenn O’temel stood trial for the same scheme and was ultimately 
convicted of seven countsz including conspiracy to violate the 7CPAz violating the 7CPAz 
conspiracy to commit money launderingz and money laundering. On 29 October 202qz Gary 
O’temel was sentenced to probation and 800 hours of community servicez as well as 
USS480z000 in Dnes. Glenn O’temel still awaits sentencing but is expected to face prison 
time.

Law stated - 6 December 2024

FINANCIAL RECORD-KEEPING AND REPORTING 

Laws and regulations
6hat legal rules reHuire accurate corporate books and recordsA effective 
internal company controlsA periodic Gnancial statements or ejternal 
auditing)

The 7oreign Corrupt Practices Act (7CPA)z in addition to prohibiting foreign briberyz re:uires 
issuers to keep accurate books and records and to establish and maintain a system of 
internal accounting controls ade:uate to ensure accountability for assets. SpeciDcallyz the 
accounting provisions re:uire issuers to make and keep booksz records and accounts thatz 
in reasonable detailz accurately and fairly re•ect the transactions and dispositions of the 
issuersF assets.

Issuers must also devise and maintain a system of internal accounting controls that assures 
that[

K transactions are executed and assets are accessed only in accordance with 
managementFs authorisationH

K accounts of assets and existing assets are periodically reconciledH and

K transactions are recorded to allow for the preparation of Dnancial statements in 
conformity with generally accepted accounting principles standards.

Issuers are strictly liable for the failure of any of their owned or controlled foreign a1liates 
to meet the internal accounting controls standards for the 7CPA. "here an issuer holds 50 
per cent or less of the voting power with respect to an a1liatez the issuer must ]proceed in 
good faith to use its in•uencez to the extent reasonable under the issuerFs circumstancesz to 
cause such domestic or foreign Drm to devise and maintain a system of internal accounting 
controlsF.

The Sarbanes-Oxley Act (SOX) imposes reporting obligations with respect to internal 
controls. Issuer chief executives and chief Dnancial o1cers (signatories to the Dnancial 
reports) are directly responsible for and must certify the ade:uacy of both internal controls 
and disclosure controls and procedures.

Management must disclose all ]material weaknessesF in internal controls to the external 
auditors.

SOX also re:uires that each annual report contain an internal control report and an 
attestation by the external auditors of managementFs internal control assessment.
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SOX sets related certiDcation re:uirements (that a report fairly presentsz in all material 
respectsz the Dnancial condition and operational results) and provides criminal penalties for 
knowing and wilful violations.

The securities laws also impose various auditing obligationsz re:uire that the issuerFs 
Dnancial statements be sub'ect to external audit and specify the scope and reporting 
obligations with respect to such audits.

SOX also established the Public Company Accounting Oversight Board and authorised it to 
set auditing standards.

Law stated - 6 December 2024

Disclosure of violations or irregularities
Ko what ejtent must companies disclose violations of anti-bribery laws or 
associated accounting irregularities)

The accounting provisions of the 7CPA do not themselves re:uire disclosure of a violation. 
US securities laws doz howeverz prohibit ]materialF misstatements and otherwise may re:uire 
disclosure of a violation of anti-bribery laws. The mandatory certiDcation re:uirements of 
SOX can also result in the disclosure of violations.

Law stated - 6 December 2024

Prosecution under :nancial record-keeping legislation
Tre such laws used to prosecute domestic or foreign bribery)

Although part of the 7CPAz the accounting provisions are not limited to violations that occur 
in connection with the bribery of foreign o1cials. Ratherz they apply generally to issuers and 
can be a separate and independent basis of liability. Accordinglyz there have been many cases 
involving violations of the record-keeping or internal controls provisions of the 7CPA that are 
wholly unrelated to foreign bribery.

At the same timez charges of violations of the accounting provisions are commonly found in 
cases involving the bribery of foreign o1cials. In situations in which there is 7CPA 'urisdiction 
under the accounting provisions but not the anti-bribery provisionsz cases have been settled 
with the Securities and Exchange Commission (SEC) under the accounting provisions with 
no corresponding resolution under the anti-bribery provisions.

Law stated - 6 December 2024

Sanctions for accounting violations
6hat are the sanctions for violations of the accounting rules associated 
with the payment of bribes)

7or accounting violations of the 7CPAz the SEC may impose civil penaltiesz seek in'unctive 
reliefz enter a cease-and-desist order and re:uire disgorgement of tainted gains. Civil Dnes 
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can range from either USS5z000 to USS800z000 per violation for individuals and USS50z000 
to USS500z000 per violation for corporations or the gross amount of pecuniary gain per 
violation.

Neither materiality nor ]knowledgeF is re:uired to establish civil liability[ the mere fact that 
books and records are inaccuratez or that internal accounting controls are inade:uatez is 
su1cient.

Through its in'unctive powersz the SEC can impose preventive internal control and reporting 
obligations.

The ,epartment of –ustice (,O–) has authority over criminal accounting violations. Persons 
may be criminally liable under the accounting rules if they ]knowingly circumvent or 
knowingly fail to implement a system of internal accounting controls or knowingly falsify 
any bookz recordz or accountF re:uired to be maintained under the 7CPA.

Penalties for criminal violations of the 7CPAFs accounting provisions are the same penalties 
applicable to other criminal violations of the securities laws. ]/nowing and wilfulF violations 
can result in Dnes of up to USS25 million for corporations and USS5 million for individualsz 
along with up to 20 yearsF imprisonment. Like the anti-bribery provisionsz howeverz the 
accounting provisions are also sub'ect to the alternative Dne provisions.

Law stated - 6 December 2024

Tax-deductibility of domestic or foreign bribes
Do your country‘s taj laws prohibit the deductibility of domestic or foreign 
bribes)

US tax laws prohibit the deductibility of domestic and foreign bribes. See 26 USC section 
862(c)(8).

Law stated - 6 December 2024

DOMESTIC BRIBERY

Legal framework
Describe the individual elements of the law prohibiting bribery of a 
domestic public o,cial(

The primary domestic criminal bribery statute prohibits[

K directly or indirectlyH

K corruptly givingz offering or promisingH

K anything of valueH

K to a public o1cialH or

K with the intent to in•uence an o1cial act.

See 89 USC section 208(b)(8).
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],irectly or indirectlyF

The fact that an individual does not pay a bribe directly to a public o1cialz but rather does so 
through an intermediary or third partyz does not allow that individual to evade liability.

]Anything of valueF

]Anything of valueF can constitute a bribe. Accordinglyz a prosecutor does not have to 
establish a minimum value of the bribe to secure a conviction. Ratherz it is enough that the 
item or service offered or solicited has some sub'ective value to the public o1cial. The phrase 
]anything of valueF has consistently been given broad meaning. 7or examplez courts have 
held that promises of future employmentz stocks that had no ob'ective value at the time of 
transfer but were intended to have value in the futurez and even campaign contributions are 
things of value.

]Public o1cialF

The recipient may be either a public o1cial or a person selected to be a public o1cial (iez any 
person nominated or appointedz such as a federal 'udge)z as discussed below.

]O1cial actF

The prosecutor must prove that the bribe was given or offered in exchange for the 
performance of a speciDc o1cial act ‘ in other wordsz a :uid pro :uo. An o1cial act includes 
duties of an o1ce or position (iez in an o1cial capacity)z whether statutorily prescribed 
or not. 7or members of Congressz for examplez an o1cial act is not strictly conDned to 
legislative actions (such as casting a vote)z but can encompass a congresspersonFs attempt 
to in•uence a local o1cial on a constituentFs behalf.

The Supreme Court has recently narrowed the deDnition of o1cial actz ruling that routine 
political actsz such as making phone callsz arranging meetings and hosting eventsz do not 
meet the deDnition of an o1cial act without some accompanying formal exercise of power 
or substantive action.

7raud statutes

In addition to 89 USC section 208z other fraud related statutes are also used to criminalise 
domestic bribery. 7or examplez the wire fraud statute (89 USC section 84q4) makes it 
unlawful to obtain money or property through a scheme or artiDce to defraud. 89 USC 
section 84q6 states that the term Vscheme or artiDce to defraudV includes depriving another 
of the intangible right of honest servicesz which the Supreme Court interpreted as prohibiting 
bribery and kickback schemes in Skilling v United States.

Law stated - 6 December 2024
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Scope of prohibitions
Does the law prohibit both the paying and receiving of a bribe)

In addition to punishing the payment of a bribez the federal bribery statute prohibits public 
o1cials and those who are selected to be public o1cials from either soliciting or accepting 
anything of value with the intent to be in•uenced in the performance of an o1cial act (see 
89 USC section 208(b)(2)).

Law stated - 6 December 2024

De:nition of a domestic public o;cial
Wow does your law deGne a domestic public o,cialA and does 
that deGnition include employees of state-owned or state-controlled 
companies)

The federal bribery statute broadly deDnes public o1cial to include members of Congressz 
any person ]selected to be a public o1cialF (iez any person nominated or appointedz such 
as a federal 'udge)z o1cers and employees of all branches of the federal governmentz and 
federal 'urors. An individual need not be a direct employee of the government to :ualify as 
a public o1cialz as the statute includes in its deDnition ]a person acting for or on behalf of 
the United StatesF. The Supreme Court has explained this to mean someone who ]occupies 
a position of public trust with o1cial federal responsibilitiesF. In the spirit of this expansive 
deDnitionz courts have deemed a warehouse worker employed at a US Air 7orce basez a grain 
inspector licensed by the ,epartment of Agriculture and an immigration detention centre 
guard employed by a private contractor as falling within the ambit of public o1cial.

Because the bribery statute applies only to the bribery of federal public o1cialsz o1cials 
of the various state governments are exempt from the statuteFs reach. Woweverz there are 
other federal statutory provisions that can be used to prosecute bribery of state public 
o1cialsz as well as those attempting to bribe them. SpeciDcallyz the federal mail and wire 
fraud statutes prohibit the use of the mail systemz phone or the internet to carry out a 
]scheme to defraudFz which includes a scheme to deprive another of ]honest servicesF. Under 
these provisionsz state public o1cials who solicit bribesz and private individuals who offer 
themz can be prosecuted for defrauding the stateFs citi’ens of the public o1cialFs honest 
services (bribery of federal public o1cials can also be prosecuted under the same theory). 
Another federal statute prohibits bribery concerning programmes receiving public fundsz 
which encompasses many state government functions and can often be used to reach state 
o1cials. In additionz the laws of each state also prohibit the bribing of state public o1cials.

Law stated - 6 December 2024

Gifts, travel and entertainment 
Describe any restrictions on providing domestic o,cials with giftsA travel 
ejpensesA meals or entertainment( Do the restrictions apply to both the 
providing and the receiving of such beneGts)

The giving of giftsz travel expensesz mealsz or entertainment can implicate a range of US 
laws. Each of those things can be deemed a ]thing of valueF and can result in bribery liability 
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if given as part of a :uid pro :uo exchange. Additionallyz such gifts are regulated by a federal 
criminal statute applicable to all government o1cials and by regulations promulgated by 
each branch of government that establish speciDc gift and travel rules for its employees. 
The criminal gratuities statute applies to those who either provide or receive improper giftsz 
while the regulations apply only to the receiving of gifts. Woweverz ethics reform legislation 
enacted in 2003 now makes it a crime for registered lobbyists and organisations that employ 
them to knowingly provide a gift to a member of Congress that violates legislative branch 
ethics rules.

The statutory provision that prohibits the payment and solicitation of gratuities (89 USC 
section 208(c)) is contained within the same section that prohibits bribery (89 USC section 
208(b)).

The basic elements of an illegal gratuities violation overlap substantially with the elements of 
briberyz except that a gratuity need not be paid with the intent to in•uence the public o1cial. 
Ratherz a person can be convicted of paying an illegal gratuity if he or she gives or offers 
anything of value to the public o1cial ]for or because of any o1cial actF performed or to be 
performed by the o1cial. 7or examplez a gift given to a senator as an expression of gratitude 
for passing favourable legislation could trigger the gratuities statutez even if the gift was not 
intended to in•uence the senatorFs actions (as it was given after the legislation was already 
passed). There is no re:uirement that the gift actually produce the intended result. The mere 
act of giving can be enough to trigger the statute.

In addition to the federal criminal gratuities statutez each branch of government regulates 
the extent to which its employees may accept gifts from outside sources. In effectz these 
regulations prohibit government o1cials from accepting certain gifts that would otherwise 
not be prohibited by the criminal gratuities statute. "ith respect to the executive branch 
regulationsz employees of any executive branch department or agency are prohibited from 
soliciting or accepting anything of monetary valuez including giftsz travelz lodgings or meals 
from a prohibited sourcez that isz anyone who does or seeks to do business with the 
employeeFs agencyz performs activities regulated by the employeeFs agencyz seeks o1cial 
action by the employeeFs agencyz or has interests that may be substantially affected by the 
performance or non-performance of the employeeFs o1cial duties.

Unlike the criminal gratuities statutez which re:uires some connection with a speciDc o1cial 
actz the executive branch gift regulations can be implicated even where the solicitation of a 
gift from a prohibited source is unconnected to any such act. In additionz federal employees 
may not accept gifts having an aggregate market value of USS20 or more per occasionz and 
may not accept gifts having an aggregate market value of more than USS50 from a single 
source in a given year. Limited exceptions exist for certain small giftsz such as gifts motivated 
by a family relationship. Woweverz the gift rules are even stricter for presidential appointees[ 
under an executive order Drst signed by President Obamaz and extended by President Trump 
and President Bidenz executive branch o1cials appointed by the president cannot accept any 
gifts from registered lobbyistsz even those having a market value of less than USS20.

Under the Rules of the Senate and Wouse of Representativesz members of Congress may not 
accept a gift (which includes travel or lodgings) worth USS50 or morez or multiple gifts from 
a single source that total USS800 or morez for a given calendar year. These limits also apply 
to[

K gifts to relatives of a memberH
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K donations by lobbyists to entities controlled by a memberH

K donations made to charities at a memberFs re:uestH and

K donations to a memberFs legal defence fund.

Importantlyz the USS50 gift exceptions are not available to registered lobbyistsz entities that 
retain or employ lobbyistsz or agents of a foreign government (but the foreign government 
itself may still provide such gifts). A member of Congress is wholly prohibited from receiving 
a gift of any kind from a registered lobbyist and their a1liates. In additionz members are 
prohibited from receiving reimbursement or payment in kind for travel when accompanied 
by a registered lobbyistz or for trips that have been organised by a lobbyist.

The Wouse of Representatives speciDcally bars members from accepting refreshments from 
lobbyists in a one-on-one setting. Registered lobbyists can face up to a Dve-year prison term 
for knowingly providing gifts to members of Congress in violation of either the Wouse or 
Senate ethics rules.

Law stated - 6 December 2024

Facilitating payments
Wave the domestic bribery laws been enforced with respect to facilitating 
or 5grease‘ payments)

The primary domestic bribery statute does not contain an exception for grease payments. 
The statute covers any payment made with the intent to ]in•uence an o1cial actF and the 
statutory term ]o1cial actF includes non-discretionary acts. Courts have heldz howeverz that if 
an o1cial demands payment to perform a routine dutyz a defendant may raise an economic 
coercion defence to the bribery charge.

Law stated - 6 December 2024

Public o;cial participation in commercial activities
6hat are the restrictions on a domestic public o,cial participating in 
commercial activities while in o,ce)

The extent to which public o1cials may earn income from outside commercial activities 
while serving as a public o1cial varies by branch of government (see 5 USC App qz sections 
508‘502).

At presentz members of Congress are prohibited by statute from earning more than 
USS48z985 in outside income. Members of Congress are also prohibited by statute from 
receiving any compensation from an activity that involves a Dduciary relationship (egz 
attorney‘client) or from serving on a corporationFs board of directors.

"ith respect to the executive branchz presidential appointees sub'ect to Senate conDrmation 
(senior non-career personnel) ‘ such as cabinet secretaries and their deputies ‘ are 
prohibited by executive order from earning any outside income whatsoever. Senior-levelz 
non-career presidential appointees who are not sub'ect to Senate conDrmation may earn 
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up to USS48z985 in outside income per year and may not receive compensation from any 
activity involving a Dduciary relationship.

Career civil servants in the executive branch who are not presidential appointees are not 
sub'ect to any outside earned income cap. Woweverz no executive branch employee ‘ 
whether a presidential appointee or not ‘ may engage in outside employment that would 
con•ict with his or her o1cial duties. 7or examplez a civil servant working for an agency that 
regulates the energy industry may not earn any outside income from work related to the 
energy industry.

Law stated - 6 December 2024

Payments through intermediaries or third parties
In what circumstances do the laws prohibit payments through 
intermediaries or third parties to domestic public o,cials)

89 USC section 208(b)(8) provides that payments covered by the statute include payments 
that are made ]directly or indirectlyF. Thereforez the fact that an individual does not pay a bribe 
directly to a public o1cialz but rather does so through an intermediary or third partyz does not 
allow that individual to evade liability.

Law stated - 6 December 2024

Individual and corporate liability
Can both individuals and companies be held liable for violating the 
domestic bribery rules)

89 USC section 208 (b)(8) provides that ]“w”hoever engages in bribery as deDned by the law 
shall be held liableF. Under the rules of construction provided for in 8 USC section 8z ]whoeverF 
is deDned to include individuals and companies or corporations.

Law stated - 6 December 2024

Private commercial bribery
Ko what ejtent does your country‘s domestic anti-bribery law also prohibit 
private commercial bribery)

Private commercial bribery is prohibited primarily by various state lawsz among which there 
is considerable variation. New Yorkz for examplez has a broad statute that makes it an offence 
to confer any beneDt on an employeez without the consent of his or her employerz with the 
intent to in•uence the employeeFs professional conduct.

"hile there is no federal statute that speciDcally prohibits commercial briberyz there are a 
handful of statutes that can be used by prosecutors to prosecute commercial bribery cases. 
7irstz the mail and wire fraud statutes prohibit the use of the mail systemz phone or internet 
to carry out a ]scheme to defraudFz which includes a scheme to deprive another of ]honest 
servicesF. A bribe paid to an employee of a corporation has been classiDed as a scheme 

Anti-Bribery & Corruption 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/anti-bribery-and-corruption?utm_source=GTDT&utm_medium=pdf&utm_campaign=Anti-Bribery+%26+Corruption+2025


RETURN TO CONTENTS

to deprive the corporation of the employeeFs ]honest servicesFz and thus can be prosecuted 
under the mail and wire fraud statutes.

Secondz the ]federal funds bribery statuteF prohibits the payment of bribes to any organisation 
‘ which can include a private company ‘ that in any one year receives federal funds of more 
than USS80z000z whether through a grantz loanz contract or otherwise.

A federal statute known as the Travel Act makes it a federal criminal offence to commit 
an unlawful act ‘ which includes violating state commercial bribery laws ‘ if the bribery is 
facilitated by travelling in interstate commerce or using the mail system. Thusz if an individual 
travels from New –ersey to New York to effectuate a bribez that individual can be prosecuted 
under the federal Travel Act for violating New YorkFs commercial bribery law.

A violation of the Travel Act based on violating a state commercial bribery law can result in 
a prison term of Dve years and a Dne. 7inallyz commercial bribery is also actionable as a tort 
in the civil court system.

Law stated - 6 December 2024

Defences
6hat defences and ejemptions are available to those accused of 
domestic bribery violations)

Most commonlyz individuals prosecuted under 89 USC section 208 challenge whether the 
payments were made with a corrupt intent as opposed to for legal purposesz including 
gaining access to government o1cials to lobby for policy or regulatory changes. In additionz 
and particularly after McDonnellz much of the focus of defendants has been on whether the 
public o1cial took or agreed to take an o1cial act as opposed to a ministerial actz such as 
setting up a meeting or talking with another o1cial. In additionz though it is not a defence to 
argue that the public o1cial might have made the same recommendation without the bribez 
defendants often argue that the things of value were provided without an agreement to take 
any o1cial act.

In additionz a couple of a1rmative defences are fre:uently raised. 7irstz defendants 
argue that they were entrapped into committing the violation. To rebut this defencez 
the government must only show that the defendant was predisposed to commit the 
crime. Secondz defendants raise the argument that the government coerced or pressured 
them into committing the violation. This defence re:uires establishing three elements[ an 
immediate threat of death or serious bodily in'uryz a well-grounded fear that the threat will 
be carried outz and no reasonable opportunity to avoid the threatened harm. 7inallyz with 
regard to the presentation of evidencez the Speech or ,ebate Clause of the Constitution 
protects legislators from prosecution for certain legislative acts taken when legislating and 
prevents in:uiry into a legislatorFs motive and intent. As a resultz defendants are sometimes 
thwarted when trying to present exculpatory evidence and raise challenges grounded in the 
Constitutional right to present a defence.

Law stated - 6 December 2024
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Agency enforcement
6hat government agencies enforce the domestic bribery laws and 
regulations)

The ,epartment of –ustice (,O–) is responsible for enforcing 89 USC section 208 and the 
other fraud-related federal statutesz often through its fraud or public integrity sections (or 
both). State prosecutors are responsible for enforcing the respective state laws.

Law stated - 6 December 2024

Patterns in enforcement
Describe any recent shifts in the patterns of enforcement of the domestic 
bribery rules(

7ederal prosecutors continued to successfully enforce US domestic bribery statutes in 202qz 
despite the Supreme CourtFs 2086 decision in McDonnellz which narrowed the deDnition of 
]o1cial actF. In addition to 89 USC section 208z federal prosecutors have fre:uently relied on a 
handful of related statutes to prosecute domestic briberyz such as the honest services fraud 
statutez 89 USC section 84q6z and the US Racketeer In•uenced and Corrupt Organi’ations 
(RICO) Actz 89 USC sections 8J68‘8J69. 

7ederal prosecutors have alsoz on occasionz used the RICO Act to prosecute bribery rings. 
In –uly 2020z the ,O– charged Dve individualsz including the Speaker of the Ohio Wouse of 
Representativesz Larry Wouseholderz with RICO violations for honest services wire fraudz in 
what was described as ]likely the largest briberyz money laundering scheme ever perpetrated 
against the people of the state of OhioF. According to the indictmentz between 2083 and 2020z 
the criminal enterprise received millions of dollars in exchange for help in passing a billion 
dollar bailout of power plants in the state. In –une 2024z Wouseholder was sentenced to 20 
years in prison for his role in the scheme. Of WouseholderFs four co-defendantsz one has 
passed awayz one was convicted by a 'ury and sentenced.

Law stated - 6 December 2024

Prosecution of foreign companies
In what circumstances can foreign companies be prosecuted for 
domestic bribery)

89 USC section 208 can apply to companies or corporationsz including foreign companies 
where the US can establish 'urisdiction.

Law stated - 6 December 2024

Sanctions
6hat are the sanctions for individuals and companies that violate the 
domestic bribery rules)
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Both the provider and recipient of a bribe in violation of 89 USC section 208(b) can face 
up to 85 yearsF imprisonment per violation. Moreoverz either in addition to or in lieu of a 
prison sentencez individuals who violate the bribery statute can be Dned up to the greater 
of USS250z000 (USS500z000 for organisations) or three times the monetary e:uivalent of 
the bribe. Under the gratuities statutez 89 USC section 208(c)z the provider or recipient of 
an illegal gratuity is sub'ect to up to two yearsF imprisonment or a Dne of up to USS250z000 
(USS500z000 for organisations)z or both.

Senior presidential appointees and members of Congress who violate the statute regulating 
outside earned income can face a civil enforcement actionz which can result in a Dne of 
USS80z000 or the amount of compensation receivedz whichever is greater. Government 
employees who violate applicable gift and earned income regulations can face disciplinary 
action by their employing agency or body. Registered lobbyists can face up to a Dve-year 
prison term for knowingly providing gifts to members of Congress in violation of either the 
Wouse or Senate ethics rules.

Law stated - 6 December 2024

Recent decisions and investigations
Identify and summarise recent landmark decisions and investigations 
involving domestic bribery lawsA including any investigations or decisions 
involving foreign companies(

In the wake of the Supreme CourtFs McDonnell decisionz narrowing the type of conduct that 
constitutes an o1cial act under the federal bribery statutez large-scale public corruption 
prosecutions have arguably become more di1cult to pursue. McDonnell vacated the 
conviction of Bob Mc,onnellz former governor of $irginiaz who had been charged with 
multiple counts of conspiracy and ]honest servicesF fraud for accepting money and other 
gifts from a prominent local businessman in exchange for o1cial acts and the prestige of 
the governorFs o1ce. The court held that for an action to :ualify as an ]o1cial actF under the 
federal bribery statutez a public o1cial must proactively take an action or make a decision 
on a :uestion or issue that involves a formal exercise of governmental power. Setting up a 
meetingz talking to another o1cialz or organising an event ‘ without more ‘ does not rise to 
the level of an o1cial act within the meaning of the statute. 7ollowing McDonnellz appellate 
courts around the country have considered whether 'ury instructions that could be read to 
include informal acts are grounds for reversal of convictions.

The Drst ma'or post-McDonnell case resulted in a mistrialz where after a two-month trialz a 
federal 'ury was unable to come to a unanimous decision as to whether Robert Menende’z 
the New –ersey Senatorz committed bribery and honest services fraud when he allegedly 
accepted nearly USS8 million from a wealthy 7lorida donor in exchange for intervening on 
behalf of the donorFs business and personal interests. Although in –anuary 2089z the ,O– 
declined to retry on any remaining bribery counts after a federal 'udge dismissed seven of 
the 89 charges against himz Menende’ was indicted on new bribery and corruption charges 
in September 2024z based on allegations that he accepted hundreds of thousands of dollars 
in exchange for using his in•uence to enrich three New –ersey businessmen and beneDt 
the Egyptian government. In –uly 202qz Menende’ was convicted of bribery and corruption 
chargesz and is set to be sentenced in –anuary 2025.
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Several other o1cials have been granted retrials in the wake of McDonnell. 7ormer 
Pennsylvania congressman Chaka 7attah was sentenced again to 80 years of incarceration 
after a new trial granted by the Third Circuitz which ruled that McDonnellFs redeDnition 
of o1cial act meant that 'urors had received improper instructions on the governmentFs 
burden of proofz and that several of the charged acts were not actually unlawful. 7attah had 
previously been convicted in 2086 of accepting a string of bribes in exchange for o1cial 
favoursz as well using his position on the Wouse Appropriations Committee to secure a 
USS85 million earmark for a fake advocacy group in exchange for paying off a campaign 
debt.

7ormer New York State Assembly Speaker Sheldon Silver was convicted for the second time 
on charges of briberyz corruptionz honest services fraudz extortion and money laundering 
after being granted a retrial in the wake of McDonnell. We had Drst been convicted in 2082 
and was serving a 82-year sentence when the Second Circuit vacated the convictions and 
ordered a retrial on the grounds that the 'ury received improper instructions regarding the 
deDnition of ]o1cial actF. SilverFs second conviction resulted in a seven-year sentencez which 
he unsuccessfully appealed. Silver passed away in –anuary 2022 at 33 while serving his 
prison sentence.

Along with Silverz in 2089z a 'ury convicted ,ean Skelosz former Ma'ority Leader of the New 
York State Senate. In 208Jz Skelos appealed his convictionz which was denied. SkelosFs prior 
conviction was vacated and remanded for retrial in light of McDonnellz but the Second Circuit 
a1rmed SkelosFs conviction. 

The Supreme Court decided two cases in May 2024z both limiting the use of fraud statutes 
in corruption cases. The Court reversed the conviction of –oseph Percocoz a close aid of 
former New York governor Andrew Cuomoz who had been sentenced to six years in prison 
in 2089 for accepting bribes in exchange for steering energy and real estate pro'ects to 
prominent businessmen in the New York area. Percoco served as CuomoFs Executive ,eputy 
Secretary but took an eight-month hiatus to manage CuomoFs re-election campaign. The 
Court considered whether Percoco could be convicted for conduct that occurred during his 
hiatus from public o1cez based on 'ury instructions that asked the 'ury to determine whether 
Percoco had a Vspecial relationshipV with the government and had Vdominated and controlledV 
government business. The Supreme Court held that a private individual could potentially 
have the necessary Dduciary duty to the public to support a conviction for denying the public 
the Vintangible right of honest servicesVz but the 'ury instructions in PercocoFs case lacked 
Vsu1cient deDnitenessV to allow Vordinary people “to” understand what conduct is prohibitedV.

The Supreme Court also overturned the wire fraud conviction of construction company 
owner Louis Ciminelliz re'ecting the Second CircuitFs Vright to controlV wire fraud theory which 
allowed for a wire fraud conviction where a defendant Vschemes to deprive the victim 
of Tpotentially valuable economic informationT necessary to make discretionary economic 
decisionsV. Ciminelli was convicted for paying a lobbyist to help ensure that his Drm was 
Drst in line to negotiate certain pro'ects. Ciminelli was convicted on the theory that he had 
deprived the administrator of the government contracts of the right to control the state funds. 
The Supreme Court held that the Vright-to-control theory is invalid under the federal fraud 
statutesVz as the wire fraud statute only reaches Vtraditional property interestsV and did not 
extend to the Vright to valuable economic informationV.

Law stated - 6 December 2024
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UPDATE AND TRENDS

Key developments of the past year
Rlease highlight any recent signiGcant events or trends related to your 
national anti-corruption laws(

"ith respect to domestic bribery enforcementz the Supreme Court continued the trend of 
narrowly interpreting anti-bribery statutes ‘ this timez 89 USC section 666z a statute that 
makes punishable by up to 80 yearsz theftz fraudz and bribery involving money awarded 
via federal programmes. The statute contains two anti-bribery provisionsz prohibiting both 
the offerUpayment and the solicitationUacceptance of bribes of local and state o1cials. In 
–une 202qz the Court held in Snyder v United States that a gratuityz a payment made to a 
government o1cial Vafter an o1cial act as a token of appreciationVz does not violate section 
666. The Court distinguished gratuities from bribesz Vpromised or given before the o1cial 
actV. Snyder concerned the former mayor of Portagez IndianaFs acceptance of a USS84z000 
che:ue from a local truck company that had previously been awarded approximately USS8.8 
million in government contracts. The CourtFs holding focused on the VcorruptV state of mind 
re:uirement of section 666z which the Court found did not apply to a post-act gift that was 
not part of a :uid-pro-:uo. The Court noted that the federal anti-bribery provision of section 
208(b) re:uires a similar state of mindz which is absent in the federal gratuities provision 
of section 208(c)z containing no mens rea re:uirement. The Court also cited principles of 
federalismz noting that states and localities have their own laws and regulations governing 
gratuities.

The Supreme CourtFs decision in Snyder follows the trend of Percoco and Ciminelli, 
continuing the narrow reading of now several anti-bribery anti-fraud statutes. The Percoco 
and Ciminelli decisions came 'ust a few years after the CourtFs 2020 holding in US v Kellyz 
which overturned the fraud convictions of New –ersey government o1cials who deliberately 
caused signiDcant tra1c disruptions in 7ort Leez New –ersey by limiting access to the George 
"ashington Bridgez as retribution for the 7ort Lee mayorFs refusal to support then Governor 
Chris ChristieFs re-election campaign. The Court held that because the scheme Vdid not aim 
to obtain money or propertyVz the o1cials had not violated any federal property fraud laws.

,efendants have already begun pointing to KellyzPercocozand Ciminelli to argue for narrow 
interpretation of the federal fraud statutes. In ,ecember 2022z the Second Circuit overturned 
the convictions for wire fraudz securities fraudz and conversions of government property that 
derived from an insider-trading scheme in which an employee at the Centers for Medicare 
& Medicaid Services (CMS) gave non-public information about the timing and substance of 
proposed reimbursement changes for various health conditions to a hedge fund consultantz 
who relayed it to hedge fund partners. The ,epartment of –ustice (,O–) alleged that the 
hedge fund consultant Vfre:uently offered to help “the CMS employee” Dnd lucrative private 
sector employment opportunitiesV in exchange for conDdential government information. In 
light of the Kelly decisionz the Court granted the ,O–Fs re:uest to remand for dismissal 
on all but the conspiracy counts. The government took the position that Vthe conDdential 
information at issue in this case does not constitute TpropertyT or a Tthing of valueT under 
the relevant statutes after Kelly.V The Court agreedz but noted that for a commercial entityz 
rather than a government agency as in this casez conDdential information could constitute 
property. The Court remanded the remaining conspiracy counts for further proceedingsz 
given uncertainty as to whether those convictions were based on offences other than 
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the property crimes. In –uly 2024z federal prosecutors entered into deferred prosecution 
agreements with the three remaining defendants.

"ith respect to foreign briberyz the passage of the 7oreign Extortion Prevention Act (7EPA) on 
8q ,ecember 2024z marked the most signiDcant update to US anti-foreign bribery legislation 
in many years. 7EPA directly criminalises the solicitation or receipt of bribes by foreign 
o1cials and has the potential to bolster efforts of US authorities to prosecute bribery 
committed by foreign nationalsz although no 7EPA enforcement actions were announced in 
its Drst year.

As in recent yearsz the ,O– continued to issue policy updates and guidance on anti-corruption 
compliance in 202q.

On 8 August 202qz the ,O– launched the Corporate "histleblower Awards Pilot Programz 
which offers signiDcant monetary incentives to individual whistleblowers who voluntarily 
provide the ,O– with original and truthful information about certain corporate misconduct 
that results in a criminal or civil forfeiture greater than USS8 million. "histleblowers are 
entitled to up to 40 per cent of the Drst USS800 million in net proDts forfeitedz and up to 
Dve per cent of additional forfeits between USS800‘500 million. The reported information 
must be non-publicz Vderived from the individualVs independent knowledge or independent 
analysisVz not otherwise sub'ect to disclosure re:uirements by the whistleblowerz and it must 
]materially add“”F to the ,O–Fs existing knowledge.

On 24 September 202qz the ,O– revised guidance to prosecutors on the Evaluation of 
Corporate Compliance Programs. Many of the revisions emphasise data and emerging 
technologyz encompassing not only corporationsF ability to address risks posed by emerging 
technologyz but also the use of technology and data analytics as part of compliance 
programmes. The additions place a particular emphasis on artiDcial intelligencez for which 
the ,O– provides a deDnition to aid companies in interpreting departmental guidance and 
regulations.

Law stated - 6 December 2024
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