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INTEREST OF AMICI CURIAE'

Amici, listed in the Appendix to the brief, are law firms that companies
frequently retain to conduct internal investigations and provide resulting legal
advice. Those investigations are commenced for varied reasons, such as anticipated
or pending litigation or whistleblower complaints. Amici have a strong interest in
ensuring that the attorney-client privilege and work-product doctrine clearly protect
from disclosure the confidential communications necessary to the success of these
kinds of investigations. @A weak or unpredictable privilege would stifle
communication, impede investigations, and prevent attorneys from providing frank
and effective legal advice to their corporate clients.

Amici have some of the preeminent investigations practices in the country.
And their clients, often multi-national corporations, rely on them to conduct
thorough internal investigations and provide valuable legal advice. Amici’s views,
therefore, are based on years of experience in conducting highly sensitive high-

stakes internal investigations for the largest corporations.

' No party’s counsel authored this brief either in whole or in part; no party or
party’s counsel contributed money that was intended to fund preparing or submitting
this brief; and no person—other than amici curiae and their counsel—contributed
money that was intended to fund preparing or submitting the brief.
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INTRODUCTION

Internal investigations conducted by outside counsel are an essential tool to
address myriad issues that companies face. In fact, many companies are required to
maintain compliance programs in which such investigations are commonplace. In
re Kellogg Brown & Root, Inc., 756 F.3d 754, 759 (D.C. Cir. 2014) (Kavanaugh, J.).
The Department of Justice (DOJ) also creates strong incentives for companies to
conduct internal investigations. When deciding whether to charge a corporation
criminally, federal prosecutors must consider “the corporation’s willingness to
cooperate, including” identifying “potential wrongdoing by its current and former
employees, directors, officers, and agents” and “the corporation’s timely and
voluntary self-disclosure of wrongdoing.” Justice Manual § 9-28.300; see also
§§ 9-28.700, 9-28.900. Similarly, for certain categories of cases, DOJ’s official
“Corporate Enforcement Policy” creates significant incentives—a presumption of
declination of prosecution—for a company that voluntarily “self-discloses”
misconduct, gives DOJ “full cooperation,” and undertakes “timely and appropriate
remediation,” Justice Manual § 9-47.120—all of which, again, as a practical matter,
requires some form of an internal investigation.

The Supreme Court has long recognized that communications with lawyers
conducting such investigations are protected by the attorney-client privilege.

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). As the Court has made clear,
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allowing the free flow of such communications “promote[s] [the] broader public
interests in the observance of law and administration of justice.” Id. Moreover,
when the investigations are occurring in the shadow of anticipated or pending
litigation (which they often are), such communications and other investigative
materials produced by counsel are protected by the work-product doctrine, which
likewise promotes the interests of justice. Hickman v. Taylor, 329 U.S. 495, 511-12
(1947). The attorney-client privilege and work-product doctrine often work in
tandem to allow lawyers to receive the information necessary to provide informed
advice, to organize, review, and apply that information to legal precepts, and then to
provide candid advice to their client.

The District Court, however, created new standards for when those
protections apply. As to the privilege, it held that a corporation must have a “legal”
purpose for initiating an internal investigation in order for it to protect any
communications made during that investigation. As to work-product protection, it
held that documents created because of litigation are not protected from disclosure
if they also are intended to assist with business decisions.

Those purported legal principles are deeply mistaken, and if adopted would
threaten the success of countless internal investigations necessary to the good
governance of companies in the United States. They would also undermine the

strength of the attorney-client relationship companies have with their counsel. The
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District Court erred when determining whether the attorney-client privilege applied
by examining the motivation for initiating an investigation, instead of examining
whether particular communications during an investigation were to receive or
provide legal advice. This Court and others have been clear: What matters is
whether confidential communications were intended to give or get legal advice—
why the client is seeking such legal advice is irrelevant to whether the
communication is privileged. Making matters worse, the District Court failed to
define what a “legal purpose” could be, simply differentiating it (incorrectly) from
business or human-resource purposes.

The District Court also erred in its analysis of work-product protection. It
failed to recognize that documents created with a dual business and legal purpose
can be protected from subsequent disclosure by the work-product doctrine under
Federal Rule of Civil Procedure 26(b)(3) as long as they were created in anticipation
of litigation.

The District Court’s holdings inject substantial uncertainty into both
confidentiality safeguards, thereby undermining lawyers’ ability to gather the
information needed to advise their corporate clients and weakening internal
investigations as an essential tool in ensuring corporate compliance. This Court

should issue a writ of mandamus directing the District Court to withdraw its order.
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ARGUMENT

I. THE DISTRICT COURT APPLIED THE WRONG LEGAL
STANDARD WHEN DETERMINING WHETHER INTERNAL
INVESTIGATION DOCUMENTS ARE PRIVILEGED

The District Court held that “the investigation’s predominant purpose must be
legal for the [attorney-client] privilege to apply” to communications between the
company and its lawyers during that investigation. ECF No. 653 at 19 (“Op.”). That
standard is unsupported by case law, which establishes that the privilege applies to
any confidential communication made to seek or provide legal advice no matter what
initially motivated an investigation. Moreover, the District Court’s new standard
would imperil internal investigations with an unworkable and unpredictable
standard, as demonstrated by its unavailing attempt to define what it means for an
internal investigation to have a “legal purpose.”

A.  The District Court Erred By Treating The Motive As To Why An

Investigation Began As Dispositive As To Whether The Privilege
Applies

The attorney-client privilege applies “[w]here legal advice of any kind is
sought.” Reedv. Baxter, 134 F.3d 351, 355 (6th Cir. 1998). Legal advice, moreover,
broadly “involves the interpretation and application of legal principles to guide
future conduct or to assess past conduct.” Alomariv. Ohio Dep’t of Pub. Safety, 626
F. App’x 558, 570 (6th Cir. 2015) (quoting In re Cnty. of Erie, 473 F.3d 413, 419

(2d Cir. 2007)).
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To determine whether a communication is privileged, courts examine
“whether the predominant purpose of the communication is to render or solicit legal
advice.” United States v. Roberts, 84 F.4th 659, 670 (6th Cir. 2023) (quoting
Alomari, 626 F. App’x at 570) (emphasis added); see also United States v. Sadler,
24 F.4th 515, 557 (6th Cir. 2022) (stating an eight-factor test for determining
“whether a communication is privileged”) (emphasis added); In re Grand Jury, 23
F.4th 1088, 1092-93 (9th Cir. 2021) (applying a primary-purpose test “to attorney-
client privilege claims for dual-purpose communications) (emphasis added);
Kellogg, 756 F.3d at 760 (asking whether “obtaining or providing legal advice [was]
a primary purpose of the communication”) (second emphasis added).

Thus, documents and communications generated in an internal investigation
are protected by the attorney-client privilege as long as they were intended to further
the provision of legal advice from counsel. See Upjohn, 449 U.S. at 389. And that’s
true regardless of the reason why the corporation began an investigation.

The D.C. Circuit’s decision in Kellogg is instructive. In that case, the district
court had ordered the production of documents created during an internal
investigation because the investigation “was mandated by regulation” and not “an
exercise of company discretion.” 756 F.3d at 758-59. The D.C. Circuit reversed.
Then-Judge Kavanaugh’s opinion explained that the reason a company initiated an

internal investigation is not dispositive of whether documents created during that
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investigation may be protected by the attorney-client privilege. Such an approach,
the court of appeals explained, “would eradicate the attorney-client privilege” for
businesses that are required to maintain compliance programs, and “limit the
valuable efforts of corporate counsel to ensure their client’s compliance with the
law.” Id. at 759 (quoting Upjohn, 449 U.S. at 392). The D.C. Circuit instead held
that “the test boils down to whether obtaining or providing legal advice was one of
the significant purposes of the attorney-client communication.” Id. at 760 (emphasis
added). Whenever a corporation uses an internal-investigation “to obtain or provide
legal advice, the privilege will apply.” 1d.

The District Court here, like the district court overturned in Kellogg, erred by
viewing the reason behind initiating an investigation as dispositive of whether any
communication with counsel during that investigation could be privileged. Even
worse, the District Court viewed itself as bound by Sixth Circuit precedent that did
not even address internal investigations, claiming that this Court has “told us” that
“an internal investigation’s predominant purpose must be legal for the attorney-
client privilege to apply.” ECF No. 673 at 17 (citing Roberts, 84 F.4th at 670). But
those questions—what motivated an internal investigation and whether a
communication was made to seek or provide legal advice—are logically different
and legally distinct. In fact, the District Court even agreed with FirstEnergy’s

argument that “legal advice is necessarily given . . . during internal investigations”
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before denying that those communications would be privileged. Op. 19. Its failure
to appreciate the distinction between the purpose of an investigation and the purpose
of a communication was clear and manifest legal error, and great mischief will be
launched if this Court does not promptly correct that error.

For example, some corporations are required to conduct investigations to
remain eligible for government contracts or to otherwise comply with government
regulations, and the District’s Court’s rule would leave such investigations
unprotected. See Kellogg, 756 F.3d at 759. In fact, the District Court reasoned here
that these communications lacked a “legal purpose” because they may have been
motivated, in part, by the need to file reports with the Securities and Exchange
Commission. Op. 18-19.

Communications during investigations initiated under a corporate policy
likewise would be unprotected if a court later determined the overriding purpose of
the investigation to be compliance with a human-resources policy instead of some
legal purpose. See Op. 18-19. But companies often rely on outside counsel to
conduct such investigations, and counsel need to be able to rely on the protection the
privilege provides to collect all relevant information and actually ensure that the
company is, in fact, complying.

Besides the categories explained by the court in Kellogg, such a rule if taken

to its logical conclusion would put a/l internal investigations at risk. By law, in
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Delaware at least,” a corporation must always act primarily to benefit its
shareholders: as a former Chief Justice of the Delaware Supreme Court explained,
“directors must make stockholder welfare their sole end.” Hon. Leo E. Strine, Jr.,
The Dangers of Denial: The Need for a Clear-Eyed Understanding of the Power and
Accountability Structure Established by the Delaware General Corporation Law, 50
Wake Forest L. Rev. 761, 768 (2015). In other words, it can always be said that
corporations are primarily motivated by business, not “legal,” concerns.

For example, as the Plaintiffs argued in this case,’ using an internal
investigation to stave off an indictment from the DOJ and avoid potentially ruinous
harm could be considered a mere “business” concern, which would leave such
investigations unprotected and dissuade the corporation from cooperating with the
DOJ.* 1In short, no internal investigation is safe under the District Court’s test
because all, no matter how closely connected to a legal proceeding they are, can be

described as “primarily business . . . related.” Op. 19.

2 At last count, 67.6% of all Fortune 500 companies are incorporated there. Del.
Division of Corporations, 2023 Annual Report Statistics,
https://corp.delaware.gov/stats/.

3 Plaintiffs” Opp. to Certification under § 1292(b), ECF No. 664 at 4.

* See Andrew Weissmann & David Newman, Rethinking Criminal Corporate
Liability, 82 Ind. L.J. 411, 426 (2007) (“A criminal indictment can have devastating
consequences for a corporation and risks the market imposing what is in effect a
corporate death penalty.”) (emphasis added).
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That is self-evidently wrong. For these reasons, the law regarding the
privilege sensibly does not rely on the motivations of clients when seeking or using
the legal advice they receive.

B.  The District Court’s Undefined Conception Of “Legal” Motivation
Undermines The Privilege

The fundamental error made in centering the attorney-client privilege inquiry
around the animating purposes of an investigation, rather than the nature of the
advice sought by the communication, is demonstrated by the District Court’s
unsuccessful attempt to say what it means for an internal investigation to have a
“legal purpose.” The District Court never defined what a “legal purpose” is; and,
because no other decisions adopt this standard, there are no guideposts for what it
means for attorney-client privilege. The only clue the District Court provided is its
view that a “legal purpose” does not include “business or human resources-related”
purposes. Op. 19. The Special Master, whose decision the District Court upheld,
likewise focused only on whether such investigations were motivated by pending
litigation, conflating work-product protection and attorney-client privilege. ECF

No. 571 at 15.°

> A court of appeals can review the opinion of the special master, and his
application of legal principles de novo, when the special master’s decision has been
upheld by the district court. See Jenson v. Eveleth Taconite Co., 130 F.3d 1287,
1292 (8th Cir. 1997).

10
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By contrast, this Circuit and others have repeatedly defined the concept of
“legal advice” in connection with specific communications. See, e.g., Alomari, 626
F. App’x at 570; Cnty. of Erie, 473 F.3d at 419-20. And the privilege protects “legal
advice of any kind.” Reed, 134 F.3d at 355 (emphasis added). The District Court
agreed, moreover, that “legal advice is necessarily given ... during internal
investigations.” Op. 19. And legal advice related to concerns about business or
human resources—no less than legal advice related to litigation—is fully protected.

For example, no one would seriously contest that communications with
intellectual-property counsel about whether a company’s invention is patentable
would be privileged, even though business purposes are the original spark for such
an inquiry and no litigation about the invention is anticipated or pending. Nor would
anyone contest that the privilege protects legal advice about how to structure a
company’s potential financial transaction even though, again, business purposes
trigger the request and no litigation is on the horizon. Indeed, most of modern law-
firm practice is focused on providing legal perspective on business solutions that do
not involve litigation.

But, even if the District Court’s test did not require the anticipation of
litigation, its vague rule that investigations require a “legal purpose” will not do.
“[1]f the purpose of the attorney-client privilege is to be served, the attorney and

client must be able to predict with some degree of certainty whether particular
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discussions will be protected.” Upjohn, 449 U.S. at 393. As this Court has stressed,
“[a]n uncertain privilege—or one which purports to be certain, but rests in widely
varying applications by the courts—is little better than no privilege.” In re Lott, 424
F.3d 446, 450 (6th Cir. 2005) (quoting Rhone-Poulenc Rorer, Inc. v. Home Indem.
Co., 32 F.3d 851, 863 (3d Cir. 1994)). The undefined conception of a “legal
purpose” is “little better” than nothing at all.® This Court’s intervention is required

to correct such an error.

In short, the District Court simply got the standard wrong. And, in an area
where lawyers and clients need predictability and consistency, its contradiction of
this Court’s case law cannot stand. This Court should immediately correct this clear
error.

II. THE DISTRICT COURT INCORRECTLY CONCLUDED THAT

DUAL-PURPOSE DOCUMENTS ARE NOT PROTECTED WORK-
PRODUCT

The Special Master and District Court also erred in their analysis of whether
the documents generated within the internal investigation are entitled to work-

product protection. The District Court correctly recognized that, “[u]nder Sixth

% Especially where, as here, it was undisputed that the internal investigation was
occurring at the same time as several litigations and by outside counsel. When such
investigations are conducted by outside counsel, courts often presume that the
corporation intends to receive legal advice. See Paul R. Rice, 1 Attorney-Client
Privilege in the United States § 7:18 (2023).

12
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Circuit precedent, the Special Master was tasked with determining if the materials
sought were made because of litigation.” Op. 22 (cleaned up). But the District Court
then incorrectly concluded that a litigant must show that work-product was not
created “because of employment decisions and business concerns.” Op. 22.

That is not the law. In this Circuit (and elsewhere), “a document can be
created for both use in the ordinary course of business and in anticipation of
litigation without losing its work-product privilege.” United States v. Roxworthy,
457 F.3d 590, 599 (6th Cir. 2006) (emphasis added); see also United States v.
Adlman, 134 F.3d 1194, 1198-99 (2d Cir. 1998) (“Nothing in [Rule 26(b)(3)] states
or suggests that documents prepared ‘in anticipation of litigation” with the purpose
of assisting in the making of a business decision do not fall within its scope.”). That
legal principle squarely applies to this case. Plaintiffs admitted that “[o]bviously no
internal investigations would have taken place but for the Department of Justice
investigation.” Reply in Further Support of Plaintiffs’ Mot. to Compel Discovery,
ECF No. 529 at 4. The internal investigation thus indisputably occurred in
anticipation of potential DOJ litigation. The fact that FirstEnergy may have used
findings from the investigation for other purposes is irrelevant to the work-product
analysis, and the District Court’s contrary holding is legal error.

What is more, the District Court’s unprecedented standard would create

perverse incentives for the conscientious corporation and its counsel. If wrongdoing
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by a corporate executive or corporation is discovered in an investigation, the
company should be willing (and even encouraged) to act decisively, and counsel
should reasonably advise the company on its legal avenues for such action. But
corporations may now fear that such action would lead to their attorneys’ briefcases
being pried open for all the world to see as it could be evidence that such work
product was created “because of employment decisions,” not litigation concerns.
See Op. 22. The safest course, therefore, would be to instruct counsel to focus solely
on litigation—and for corporations not even to consider using the information
uncovered in other contexts. That clearly undermines the very purposes supporting
the protection’s application in the first place, which is why work product is protected
even if there is a dual purpose. The District Court’s creation of a false dichotomy of
business and legal purposes for work product was clear error.

III. MANDAMUS IS AN APPROPRIATE REMEDY IN THIS CASE

This Court should issue a writ of mandamus directing the District Court to
withdraw its order. The Supreme Court has recognized that interlocutory review is
appropriate where “a privilege ruling ... is of special consequence.” Mohawk
Indus., Inc. v. Carpenter, 558 U.S. 100, 110-11 (2009). And, as this Court has

recognized “numerous courts of appeals ... regularly utilize mandamus when
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important interests such as privilege are at issue.” Lott, 424 F.3d at 450;” see also
In re Itron, Inc., 883 F.3d 553, 567-68 (5th Cir. 2018) (collecting cases using
mandamus to address erroneous privilege rulings). Mandamus is particularly useful
where “immediate resolution [of the contested issue] will avoid the development of
discovery practices or doctrine undermining the privilege.” Chase Manhattan Bank,
N.A. v. Turner & Newall, PLC, 964 F.2d 159, 163 (2d Cir. 1992).

As explained above, the District Court’s and Special Master’s legal errors, if
allowed to persist, would have severe consequences for corporations and their
counsel. The District Court’s application of the wrong legal standards in an intensely
public case creates substantial uncertainty and will prevent lawyers from being able
to provide frank legal advice to their corporate clients. Although “there are limits to
the impact of a single district court ruling . . . . prudent counsel monitor court
decisions closely and adapt their practices in response.” Kellogg, 756 F.3d at 762-
63. The decisions below thus call out for this Court’s immediate correction.

CONCLUSION

For the reasons stated above, this Court should issue a writ of mandamus

directing the District Court to withdraw its order compelling FirstEnergy’s

production of certain documents.

7 In re Lott clarified that this reasoning also applies to the work-product doctrine.
424 F.3d at 448 n.1.
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